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and frank discussion of significant relevant 
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invited. 
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“We still need the law re- 
ports, and the lawyers must 
still scurry through them to 
find out what the law is in 
detail.",—-René A. Wormser, 
The Law. 
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Inflation and Claims Problems 


Reporting to our readers this month is 
Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New York. 


N THE OCTOBER “Report to the 

Reader” some of the substantive and 
procedural legal problems facing insurance 
company counsel and claim men were re- 
viewed. In addition to these problems, 
more and more counsel are being confronted 
with inflationary trends and the resulting 
problems inflation has hoisted upon the in- 
surance industry. In a sense, litigation is 
being priced out of the market irrespective 
of increased policy limits and the resultant 
premium increase, to the point where insur- 
ance companies can il] afford the volume of 
litigation which now clutters the trial cal- 
endars throughout the country, 

Protracted delays due to congested calen- 
dars, particularly in the metropolitan areas, 
have been very costly. In fact, inflation has 
so reflected itself in the unliquidated dam- 
age type of case that continued delay of the 
case makes possible steady increases in the 
value of a case between the commencement 
of suit and the actual trial. Contrary to 
popular impression, insurance companies do 
not benefit by these long delays. Reforms 
in the handling of trial calendars are needed 
if cases are to be tried in the atmosphere 
in which they were instituted. That this is 
possible is best illustrated by the reforms 
in New Jersey where Mr. Chief Justice 
Vanderbilt has all but eliminated trial cal- 
endar congestion. 


Inflation, coupled with delays, has made 


the claim man more and more important as © 


alternatives to litigation are sought. As the 
initial guardian of the company’s treasury 
in disbursing up to 60% of the underwrit- 
ing income of the industry, the claim man 
faces a grave responsibility both from an 
economic and public relations standpoint. 
Much can be done at the claim level to 
lessen the impact of inflation on litigation, 
and still discharge the duty owed to the 
public. No longer should there be uniform 
and blind adherence to outmoded claim pro- 
cedures, typified as follows: 


(1) The “Bargaining System,” which 
places little emphasis on liability and is 
motivated by the desire to buy the claim 
as cheaply as possible. 


(2) The “Yard Stick” approach which 
classifies injuries or damages by their na- 
ture, each having a fixed value, regardless 
of the extent thereof in an individual case. 


(3) The “Percentage” method, which is 
premised upon a willingness to pay a pro- 
portion of the loss and no more, without 
compulsion of the court or a judgment 
thereof. 


(4) The “Bludgeon” method which arbi- 
trarily fixes values based on an alleged 
experience in similar cases. 

(5) The “Wear You Down” approach, 
involving all the delaying and obstructionist 
tacties short of forcing litigation. 

(6) The “Chiseling” plan which involves 
knowingly paying less in order to show a 
saving on all claims regardless of their 
individual merit. 


In contrast, insurance company counsel 
should see to it that there is a realistic 
approach to claim evaluation which would 
reflect certain fundamental factors of (1) 
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liability, (2) the nature and extent of in- 
juries or damage, (3) the extent of special 
damages, (4) the ability to prove or dis- 
prove liability and (5) the possible appli- 
cation of the principles of comparative 
negligence, There are, of course, numerous 
collateral and personal factors which must 
also be considered by the claim man as he 
reviews each individual claim since, like 
people, most claims do not look alike. But 
these factors must not detract from nor 
unduly influence an honest and forthright 
evaluation of the claim, An inflexible claim 
approach to all these problems can only 
result in criticism, and tends to lead to the 
very litigation which should be avoided. 
It is axiomatic that once the case reaches 
the litigation level, cases do not, as a rule, 
get cheaper. In fact, loss reserves are more 
likely to increase than decrease as the trial 
date approaches. Accordingly, an honest 
effort should be made to settle many cases 
before reaching the litigation stage, par- 
ticularly if settlement seems to be in order 
under the known circumstances. 


What are some of the more specific prob- 
lems facing the claim man and company 
counsel today? How should they be han- 
dled, and what are the pitfalls to be avoided? 


Excess Liability Claims 


More and more in the past few years the 
complaint for damages for personal injuries 
contains a prayer exceeding the amount of 
the limits of the defendant’s liability policy. 
The inflationary trend is, in part, respons- 
ible since jury awards have more than kept 
pace with inflated costs. The mere filing of 
an excessive claim, no matter how fanciful 
the claim of liability or how inflated the 
alleged damages, poses difficult problems to 
both the assured and the insurer. The as- 
sured is most aware of his problem since 
so long as the action remains pending, a 
real possibility of personal liability exists 
to the extent of a judgment in excess of the 
policy limits. His normal reaction is to 
forthwith settle within the policy limits in 
order to remove as soon as possible the 
very real threat to his financial stability. 
Frequently, it is also to the best interests 
of the insurer to attempt settlement within 
the limits of the policy. But, in many cases 
the community of interest ceases to exist 
because obviously it is practically always 
to the advantage of the assured to com- 
promise the settlement, regardless of the 
seeming lack of, or closeness of, the ques- 
tion of liability, or regardless of how in- 
flated the alleged damages, whereas the 
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THIs ISSUE IN BRIEF 


The trial of a lawsuit begins with 
the investigation, says Clarence W. 
Heyl, past chairman of the Insurance 
Section of the American Bar Asso- 
ciation. Mr. Heyl’s checklist for 
both investigation and trial begins 
at page 17. 

* 
Although 1952 is an “off-year” for 
the legislatures, the number which 
will meet this year suggests the pos- 
sibility of plentiful action. Page 8. 

° 
“Proper handling of liability claims 
and litigation involves techniques and 
routines founded upon probabilities,” 
says Spurgeon L. Smithson, who 
bases his suggestions upon that statis- 
tical theme. Page 23. 

a 
The trier of fact need not believe 
uncontradicted testimony, says the 
Connecticut Supreme Court of Errors. 
Page 69. 

2 
Nelson E. Jones analyzes the tech- 
nical legal instruments used in set- 
tlement of the disputed claim. Page 9. 

* 
| The New York and Illinois insurance 
departments disagree on automobile 
| physical damage rates. Page 79. 
a 
| The more knowledge an adjuster can 
acquire about medical terms and symp- 
toms, the more qualified he is to 
discuss the existence of personal in- 
juries and to know whether such 
claimed injuries could have been sus- 
tained in the accident under investiga- 
tion. Harley J. McNeal reviews medical 
aspects of the personal injury claim. 


Page 46. 








insurer is rightfully reluctant to make a 
substantial settlement when the claim lacks 
merit, or, at most, a verdict would be well 
within the policy limits. 

The insurer’s problem is made more diffi- 
cult if the injured person knows the policy 
limits (hereinafter commented on), and 
stands firm on a compromise at approxi- 
mately such amount of money. Further, 
the insurer more often than not will find an 
anxious and persistent assured pressing for 
acceptance of the proffered settlement if he 
is realistically concerried with the possibility 
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of an excess judgment. However, the pol- 
icy vests control of litigation in the insur- 
ance company so that failure to cooperate 
on the part of the assured may create a 
defense to coverage in favor of the insurer. 
On the other hand, the insurer faces dan- 
gers in that failure to adequately handle 
the defense may result in being obligated 
to pay in excess of the policy limits by 
also absorbing the excess normally payable 
by the assured. 


Insurance company counsel should be 
familiar with the pitfalls apparent in this 
situation, and be governed by the rules ap- 
plicable thereto in the particular jurisdiction 
where the litigation is instituted. That there 
is a real duty owed the assured under these 
circumstances cannot be questioned. Just 
what that duty is is more difficult of re- 
finement in that the courts have adopted 
two basic theories, one the so-called “Mod- 
ern Bad Faith Rule,” the other “The Neg- 
ligence Rule.” The difficulty with both is 
that they relate to a course of conduct 
which is difficult to measure, and the claim 
of insurance company liability can only be 
made after the excess judgment against the 
assured has become final so that the ele- 
ment of hindsight is a deterent to rational 
thinking by a jury considering the action 
by the assured against the company. 


The bad faith rule is defined by the 
courts as the intentional disregard by the 
insurer of the assured’s financial interests 
in the hope of escaping the full responsi- 
bility imposed by the policy, Thus, as was 
stated in American Fidelity & Casualty Com- 
pany v. Nichols, 173 F. (2d) 830, 832 (1949), 
while an insurance company “in determin- 
ing whether to accept or reject an offer of 
compromise, may properly give considera- 
tion to its own interests, it must, in good 
faith, give at least equal consideration to 
the interests of the insured and if it fails 
to do so it acts in bad faith.” The courts 
have indicated that if the probabilities of a 
successful defense as compared with an ex- 
cess verdict appear to be equally balanced, 
the company should resolve the conflict in 
favor of the assured (if he so desires) by 
settling. (Tyger River Pine Company v. 
Maryland Casualty Company, 170 S. E. 346 
(1933); National Mutual Casualty Company 
v. Britt, 200 Pac. (2d) 407 (1948).) 


The negligence rule is predicated upon an 
objective standard—that of the reasonable 
prudent man. Thus, liability is imposed if, 
contrary to the care which a reasonable 
man would exercise in the management of 
his affairs, the company refuses to settle 
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within the policy limits. The history of the 
negligence rule is not too clear, but prob- 
ably received its impetus in Cavanaugh 
Brothers v. General Accident Fire & Life 
Assurance Corporation, 79 N. H. 186 (1919), 
later followed by the New Hampshire court 
in Douglas v. United States Fidelity & Guar- 
anty Company, 81 N. H. 371 (1924). The 
theory has been criticized, especially where 
in good faith the decision to litigate was 
made, in that it permits a second jury to 
hold an insurer negligent in failing to cor- 
rectly predict what a prior jury did. It 
should be kept in mind that apparently act- 
ing on the advice of counsel will not con- 
stitute an adequate defense as a matter of 
law, but is only a factor for the consider- 
ation of the jury. (Cf. Dumas v. Hartford 
Accident and Indemnity Company, 56 Atl. 
(2d) 57 (1947) ; American Casualty Company 
v. Howard, 187 F. (2d) 322 (1951); Long 
v. Union Indemnity Company, 277 Mass. 428 
(1931); 8 Appleman, Insurance Law and 
Practice, 76.) 


Since one test is subjective and the other 
objective, insurance company counsel faced 
with such a suit should understand the 
basic distinction between the two rules. 
This is especially important in instructing 
the jury in that the two tests can lead to 
opposite results in a close case, either be- 
cause the jury can more easily draw an 
inference of negligence than bad faith, or 
because the judge can more readily find 
that a jury question as to negligence exists. 
(Cf. Hilker v. Western Automobile Insurance 
Company, 204 Wis. 1, 1931.) 


The negligence rule is, perhaps, more 
readily understood since negligence cases 
are the everyday work of insurance com- 
pany counsel. The courts have also clarified 
what the insurer must do to avoid liability 
under the subjective bad faith rule. Stated 
bluntly, it must not choose to gamble with 
the assured’s money as in instances where 
the company has nothing to lose by refus- 
ing to settle because the liability was sub- 
stantially reinsured. (Royal Transit v. Central 
Surety & Insurance Corporation, 168 F. (2d) 
345, (1948).) However, in contrast, as was 
observed by the court in American Casualty 
Company v. Howard, see above, “when the 
insurer fully lives up to its duty, there is 
no right in the insured to compel the in- 
surer to offer the amount of its maximum 
limit in order to effect the amicable settle- 
ment of a claim against the insured and to 
protect the insured against a possible judg- 
ment in excess of the policy limit. Insured 
can readily secure all needed protection by 
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purchasing, and paying for, a policy with a 
high limit of liability on the insurer.” 


Perpetuation of Testimony 


One of the important procedural prob- 
lems which often plagues insurance com- 
pany counsel is the discovery procedure for 
perpetuation of testimony in advance of 
litigation. The recent California Supreme 
Court decision in the case of Superior Insur- 
ance Company v. Superior Court, 235 Pac. 
(2d) 833 (1951), is important in this re- 
spect. It should be studied by attorneys 
handling litigation in California, and in such 
other states which follow the California 
rule, as just clarified in the court’s decision. 


In this case the plaintiff filed an applica- 
tion for perpetuation of testimony under 
Sections 2083 to 2089 of the Code of Civil 
Procedure, in the Superior Court of Los 
Angeles County. The application alleged 
that plaintiff expected to be a party to an 
action against a Paul Witten and the Supe- 
rior Insurance Company, “to enforce pay- 
ment of a judgment which petitioner expects 
will be rendered in favor of petitioner” for 
personal injuries arising out of an automo- 
bile accident. The Superior Court granted 
the application, and ordered the issuance of 
subpoenas duces tecum requiring the de- 
fendants to produce all liability policies in 
effect on the date of the accident, together 
with premium notices and correspondence 
incident thereto. It further ordered the 
taking of depositions of Witten and the 
agent of the carrier company. 


On September 15, 1950, the defendants 
below (petitioner in the procedural appeal) 
moved in the Superior Court to vacate the 
order for the perpetuation of testimony and 
to quash the subpoenas duces tecum, or in 
the alternative to modify the order so as 
to relieve them from producing any docu- 
ments and further limiting the oral exam- 
ination to the following: 


“Testimony as to whether a public liability 
and property damage automobile insurance 
policy was in full force and effect on June 
27, 1950, covering the ownership and opera- 
tion of a certain 1949 Oldsmobile sedan 
owned and operated by Paul Witten, the 
named insured; testimony as to whether or 
not there are any known defenses affecting 
said policy or pertaining to said accident; 
testimony as to whether premiums due upon 
said policy have been paid; and testimony 
as to whether said insurance company will 
satisfy any final judgment rendered against 
Paul Witten as a result of the personal 
injury action referred to in said petition to 
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the full contractual indemnity liability un- 
der said policy of insurance.” 

This motion was denied. The depositions 
were then taken. The agent for the com- 
pany proceeded to answer all the questions 
concerning the issuance of the policies and 
specimen policies were introduced in evi- 
dence, including all the provisions of the 
questioned policies, with the exception of 
policy limits and the amount of the pre- 
mium payments. In substance, all infor- 
mation which would generally constitute a 
valid basis of perpetuation proceedings with 
respect to insurance coverage was supplied. 
The only information withheld was the 
amount of the policy limits and the amount 
of the premiums, and the documents were 
limited to specimen policies. An order to 
show cause was then issued, but before the 
hearing, the District Court issued its alter- 
native writ of mandate, requiring the Supe- 
rior Court to grant the motion to vacate, 
or in the alternative to limit the scope of 
the examination as requested. 


The precise issue presented, therefore, is 
whether a person who is, or expects to be, 
a party plaintiff in an action for personal 
injuries, has the right, through proceedings 
for perpetuation of testimony, to ascertain 
not only the existence and terms of a policy 
of insurance, but also the amount thereof, 
and this in advance of the recovery of any 
judgment by the injured plaintiff against 
the defendant, and prior to the institution 
of any action against the latter. 

The District Court reviewed the briefs 
and noted that counsel for neither side had 
found any authority directly in point. Fur- 
ther, it stated its research had been equally 
fruitless. It did point out, however, that 
the weight of authority seemed to hold that 
records must be produced or questions an- 
swered not only with reference to issues 
which actually arise in the trial of a case, 
but of and concerning issues which may 
potentially arise. Proceeding on this gen- 
eral theory, the court was unable to per- 
ceive how the question of the amount of 
liability insurance or the premium paid can 
even potentially be regarded as a possible 
issue in the contemplated action. It ob- 
served that such an issue could only arise 
after judgment against the individual de- 
fendant, and then would arise, not in the 
pending action, but in a separate action for 
any judgment which could not be enforced 
against the insurance company except by 
and through the commencement of another 
and distinct action based upon the prior 
judgment. 





The court said: “To permit the disclos- 
ure of the policy limits at the present time 
would not aid in the determination of any 
of the issues of the personal injury action, 
but merely provide the plaintiff with an 
advantage in negotiating for a settlement, 
which we do not regard as being within 
the purview of the applicable statutes pro- 
viding for the perpetuation of testimony 
and the issuance of subpoenas duces tecum.” 
It felt the spirit of the statutes was being 
unduly extended, since, as the court pointed 
out, “perpetuation proceedings should be 
for a legitimate purpose and not be oppres- 
sive.” The peremptory writ of mandate 
was issued, directing the Superior Court to 
quash the subpoena and to modify the court 
order, to the extent of limiting the oral 
examination. 


The Supreme Court, hearing the appeal 
from this order of the District Court, 
thought differently. Relying, in part on 
Demaree v. Superior Court, 10 Cal. (2d) 99, 
73 Pac. (2d) 605 (1937), which had rejected 
the contention that to requiré the produc- 
tion of the insurance policy “would result 
in unreasonable search and seizure, in vio- 
lation of the provisions of the Constitution,” 
the Supreme Court upheld the lower court’s 
order as against the petition for mandamus, 
Of particular importance is the disposition 
of the insurance company’s argument that, 
“the sanctity of a private contract should 
not be subjected at this time . . . to inspec- 
tion and review merely because someone 
alleges that some day he expects to sue 
another to enforce payment of a judgment 
expected to some day be obtained.” The 
Supreme Court pointed out that an auto- 
mobile liability policy evidences a contrac- 
tual relation created by statute which inures 
to the benefit of every person who might be 
negligently injured by the assured as com- 
pletely as if the injured person had been 
specifically named in the policy, that is, a 
contractual relation was created between 
the insurer and third parties. Its provi- 
sions are not, therefore, a matter for the 
sole knowledge of the named assured and 
the insurer to the exclusion of the injured 
person. Accordingly, said the court, the 
very pendency of an action by the injured 
person brought in good faith against the 
named assured gives the former a discover- 
able interest in the policy. 


The Supreme Court also rejected the 
company’s argument that knowledge of the 
policy limits would provide an undue and 
oppressive advantage in negotiations for 
settlement of personal injury actions, saying: 
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“How knowledge by the plaintiff in that 
action of facts which are known to defend- 
ants therein, concerning the policy or poli- 
cies in which plaintiff will have an enforceable 
interest if she recovers, could give her an 
‘undue and oppressive advantage’ in nego- 
tiations for settlement does not appear. And 
whether such knowledge by plaintiff would 
tend to benefit plaintiff or defendants might 
depend to a material extent upon the rela- 
tionship between the seriousness of the 
injuries which resulted from the accident 
and the amount of insurance coverage pro- 
vided by the policy; conceivably, the knowl- 
edge of low policy limits might constitute 
a benefit to defendants by tending to dis- 
courage a seriously injured plaintiff from 
holding out for a settlement commensurate 
with the extent of the injuries.” 


Significantly, perhaps, two Justices dis- 
sented, stating that the conclusion an in- 
jured person has a “discoverable interest” 
in the contract insuring the liability of the 
tort feasor whenever an action is pending 
against the named assured, misconceives 
the relationship of the parties. In this re- 
gard, litigation against the insurer following 
judgment against the assured, is not the 
recovery of a loss under the policy, but is 
more properly classifiable as an action to be 
reimbursed for damages. These two Justices 
were of the view that as no liability accrues 
as an enforceable claim against the insurer 
until the judgment against the assured be- 
comes final, the injured person has no present 
rights under the policy. They would have 
overruled the case of Demaree v. Superior 
Court, as having gone beyond the legiti- 
mate purview of the statutes providing 
for the perpetuation of testimony. 


Whether this case should or could reach 
the Supreme Court of the United States on 
constitutional issues is very problematical. 
The perpetuation statutes are essentially 
procedural and remedial, and are not readily 
amenable to constitutional attack under 
the Federal or State Constitution, primarily 
because it is difficult to perceive that the 
obligations under the policy contract have 
been impaired or any substantial rights 
thereunder altered. 


Subrogation 
Under Automobile Policies 


Subrogation is an important part of claim 
work, It should be understood and intelli- 
gently applied by insurance company counsel 
in the inflated litigation market of today. 
However, to the untrained and to the 
public, in general, the word “subrogation” 
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Men necnmees 


is pure legal jargon and one of mystery. 
It arises in cases where the insurer pays for 
a loss sustained by the assured due to the 
negligence of a third person, in that the in- 
surance company acquires the right of the 
assured to proceed against the third person 
to recover the loss. Although it may exist 
under the liability coverages of some auto- 
mobile policies, it is usually present in the 
collision and comprehensive coverages. 


Misconceptions have been allowed to 
develop as to the insurer’s duty to the 
assured where loss has occurred. The finan- 
cial interests of the assured and the insurer, 
though often parallel, are not identical. 
Frequently, the assured does not compre- 
hend the seeming lack of interest of the 
insurance company in his collection prob- 
lem. For example, the past practice of 
some automobile clubs and insurance com- 
panies in undertaking to collect the losses 
of their members and policyholders where 
no financial interest in the proceeds col- 
lected exists, has served to erroneously 
make the insuring public feel they are right- 
fully entitled to this service. Agents and 
untrained claim personnel have probably 
also helped to create this impression. Such 
practices are not only improper and unwise, 
but the courts have frowned on the practice, 
as corporations practicing law. It is generally 
not indulged in by companies today. Ac- 
cordingly, if the policyholder either carries 
no collision or comprehensive, or where the 
loss is less than the deductible under a 
deductible collision coverage, the assured 
only has a financial interest. The company 
can be helpful, but on an informational 
basis only to the end that proper public re- 
lations will be maintained. 


It is where a loss in excess of the de- 
ductible occurs that there is a joining of 
the respective separate interests of the as- 
sured and the insurer. This is the most 
common situation, in that the joint claims 
of both may potentially be processed in 
subrogation as a single claim. 


However, again contrary to general im- 
pression, there is legally no duty imposed 
upon the insurance company to press col- 
lection of its subrogation rights or to join 
with the policyholder’s claim for his finan- 
cial part of the loss. There is no specific 
promise in the policy that the company will 
do so—nor should the companies advertise 
that they do. The standard form of auto- 
mobile policy merely provides that in the 
event of any payment under the policy, the 
company shall be subrogated to all the as- 
sured’s rights of recovery against any 
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person or organization. The company may 
settle its own claim, provided the third 
party will agree to settle the company’s 
claim separately, and the policyholder would 
be obliged to collect his deductible sepa- 
rately. Although this may appear to be 
unfair to the policyholder, it should be kept 
in mind, the policyholder may in the first 
instance proceed against the third party for 
the full amount of the loss. Normally he 
would not do this if the loss greatly exceeds 
the deductible. The above, of course, merely 
recites the bare legal situation; and, as a 
practical matter, where the factors that de- 
termine whether action should be taken are 
favorable, the company as a matter of policy 
will usually press for subrogation including 
collection of the policyholder’s deductible 
payment. “Going its own way” is not recom- 
mended as company policy, except in those 
cases involving an uncooperative policy- 
holder, irrespective of its legal right to do so. 


Assuming reasonable settlement pursuant 
to subrogation is not possible, what factors 
should govern company counsel’s decision 
to litigate? The following should be con- 
sidered: 


(1) The financial responsibility of the 
third party and his carrier. 


(2) The probability of liability, including 
availability of evidence, and general merits 
of the case. 


(3) The possibility of counterclaim, whether 
real or fancied. 


(4) The anticipated expense as compared 
with quantum of recovery. 


(5) Whether the action must be brought 
in the name of the real party in interest or 
in the name of the assured. 


(6) Financial interest of the assured. 


Where recovery is doubtful, the forum 
of the suit may be the controlling factor 
since a stronger case is usually required if 
the action must be brought in the name of 
the insurance company. Also, if the as- 
sured has little or no financial interest in 
the outcome of the subrogation proceedings, 
he may be less cooperative than otherwise 
with its resulting effect on the litigation. 
The mere fact he is obliged to do so under 
the terms of the policy, without reimburse- 
ment for loss of time, will not make him 
any more cooperative. Thus, as a practical 
matter, an assured having little financial 
interest should usually be reimbursed for 
his time to assure his assistance and co- 
operation during the trial. 


(Continued on page 22) 
7 





ewer ne COMPANIES may now 
incorporate in Missouri with a deposit of 
only $15,000 in cash or securities. The prior 
law required $30,000 in securities. The amend- 
ing act also removes an ambiguity from the 
prior law by defining “casualty insurance” 
to mean only accident, health and hospitali- 
zation insurance when the term is used in 
certain statutory provisions (S. B. 107, ap- 
proved December 5, 1951). 


The Pennsylvania legislature adjourned 
its longest session in over 100 years on 
December 22. The session, which convened 
January 2, 1951, was marked by a running 
controversy between the governor and the 
legislators on the methodology of obtaining 
badly needed revenues for the ensuing two 
years. Eventually passed by the two houses 
and approved by the governor was a pro- 
gram for the collection of part of the cor- 
porate net income taxes and corporation prop- 
erty taxes for 1953 before the present fiscal 
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biennium ends, in June, 1953. As a part of 
this program, H. B. 1694, approved Decem- 
ber 17, 1951, removed the exemptions of 
“life insurance companies and companies 
doing business upon the mutual plan and 
certain purely mutual beneficial associations 
from the State tax on gross premiums[,] 
premium deposits and assessments received 
from insurance business transacted within” 
Pennsylvania, that tax being at the rate of 
2 per cent. Ten days later, on December 
27, 1951, the governor approved H. B. 1742. 
That act re-established the exemption in 
favor of every “purely mutual beneficial 
association whose funds for the benefit of 
members[,] their families or heirs[,] are 
made up entirely of the weekly[,] monthly[,] 
quarterly[,] semi-annual or annual contribu- 
tions of their members and the accumulated 
interest thereon.” H. B. 1694 allowed as a 
credit against the premiums tax imposed 
upon insurers the amounts paid to Pennsyl- 
vania in capital stock and corporate net in- 


come taxes; H. B. 1742 imposes a limitation 
upon that credit so that it cannot exceed 60 
per cent of the premiums tax. 


Not Yet Proposed— 


The New York Times reports that Gov- 
ernor Dewey may recommend compulsory 
automobile liability coverage in his annual 
message to the legislature. The chief ob- 
stacle, says the report, is the “unmentioned 
objection” that such a law might force a 
reduction in commissions to agents and 
brokers, which now aggregate over $50 mil- 
lion a year on New York auto writing alone. 


The article also suggests that a New York 
enactment would set a pattern for similar 
legislation in other states. 


A December 28 editorial buttresses the 
article and calls such insurance “an overdue, 
logical next step.” Asserting that “by no 
means all accidents are caused by repeaters,” 
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the editorial says car owners in congested 
city areas have difficulty in getting insur- 
ance. “Since it is in precisely those areas 
that the innocent public most needs pro- 
tection, the need for compulsory insurance 
is emphasized the more.” 


| 1952 Sessions 


Fourteen states and Congress will have 
regular legislative sessions this year. Georgia 
and Missouri return from recess January 14 
and January 22, respectively, and a special 
session in Idaho convenes January 15. 

The line-up: Arizona, January 14; Cali- 
fornia, March 3; Colorado, January 2; 
Kentucky, January 8; Louisiana, May 12; 
Maryland, February 6; Massachusetts, Janu- 
ary 2; Michigan, January 9; Mississippi, 
January 8; New Jersey, January 8; New 
York, January 9; Rhode Island, January 1; 
South Carolina, January 8; Virginia, Janu- 
ary 9; United States Congress, January 8. 
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The Release, Proof of Loss 







and Covenant Not to Sue 


A bona fide difference of opin- 
ion calls for some method of 
discharge other than perform- 
ance. The author analyzes the 
various possibilities 


HE EFFECTIVE USE of the release, 

proof of loss and covenant not to sue in 
the settlement of the disputed claim re- 
quires a comprehensive analysis of the 
transaction involved, an absolute knowledge 
of what these instruments are and are not, 
together with a careful consideration of 
their effectiveness in any given situation. 

The transaction involved must of neces- 
sity implicate either the discharge of a (1) 
contract obligation, arising out of the so- 
called two party contract or (2) tort obliga- 
tion arising out of the third party liability 
contract.’ 

The key word here would seem to be the 
word “discharge.” All texts on contracts 
contain a chapter on discharge of the con- 
tract obligation,” and some of the more 
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comprehensive treatises on torts also con- 
sider this problem.’ 

Instruments commonly in use by the in- 
surance companies in effecting a discharge 
of the obligation arising under their policies 
are the release, covenant not to sue and 
proof of loss. The purpose of this article 
is to consider just how effectively the differ- 
ent methods of discharge as outlined in 
footnotes 2 and 3 are utilized through the 
use of these devices. 


Performance 


It is probably unnecessary to state that 
the usual method of discharging any obliga- 
tion is by performance. One naturally ex- 
pects to perform his obligations and usually 
does just that. The ethical insurer is no 
exception—losses and claims are expected, 
and to be paid or satisfied in accordance 
with the terms of the policy. However, the 
nature of the insurance contract is such as 
to make the exact performance called .for 
difficult ascertainment. Not only may there 
be some question as to coverage, but the 
unavoidable use of such abstract terms as 





1A third party contract beneficiary claim may 
also arise where the assured wishes to go 
beyond insuring against his legal liability and 
secures coverage on another's property against 
specified perils irrespective of legal liability. 
The coverage of the customer's bailee policy 
is coming to be more and more of this type. 

2 Professor Grismore lists the following ways 
of discharging a contract obligation: per- 
formance; impossibility; informal agreement, or 
rejection of tender of performance, or by ex- 
ecuted gift; recission or renunciation; accord 
and satisfaction or substituted contract; account 
stated; novation; assignment; beneficiary con- 
tract; release; covenant not to sue; cancellation; 
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alteration; merger: res judicata; rules gov- 
erning joint and several obligations; rules de- 
vised for protection of sureties; avoidance of 
avoidable obligations—as for infancy, fraud, 
mistake or duress; bankruptcy; and statute of 
limitations. See Grismore, Law of Contracts, 
1947; Restatement of Contracts, Sec. 385. 

*A tort obligation may be discharged by: 
waiver by election; accord and satisfaction; re- 
lease; recovery of judgment; statute of limita- 
tions; and joint wrongdoers—suit against one 
or compromise with one releases the other and 
joint plaintiffs—one may release cause. Clerk 
and Lindsell on Torts, (17th Ed., 1921) pp. 
167-189. 
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Mr. Jones practices law at East Lansing, Michi- 
gan and teaches law at Michigan State College 


“loss” or “damage” and “actual value,” give 
rise to differences of opinion between as- 
sured and insurer. In the third party lia- 
bility claim, the additional question of 
liability is also involved. 

Where, then, a bona fide difference of 
opinion arises as between the insurer and 
the assured, resort to some method of dis- 
charge other than performance is required. 
Usually, one or more of the following con- 
cepts may be utilized in the settlement of a 
disputed claim: * 


(1) Accord and satisfaction. 

(2) Account stated. 

(3) Release. 

(4) Covenant not to sue. 

(5) Cancellation. 

(6) Gift. 

(7) Rules pertaining to joint and joint and 
several obligors and obligees. 

(8) Avoidable and voidable obligations as 
for fraud, mistake or duress. 


(9) By arbitration as frequently provided 
for in the policy. 


The Adjustment 


The typical form of policy contains a 
promise by the insurer to pay “loss” or 
“damage” to, or in behalf of, the assured 
upon the condition that a certain event 
(sometimes called the assured event) oc- 
curs, the consideration being payment of a 
premium by the assured. That is to say, 
the occurrence of the assured event matures 
the obligation of the insurer to pay the re- 


4See footnotes 2 and 3 for a more complete 
listing of the different methods of discharge, 
some of which have no application here or are 
impractical of application, and have therefore 
been omitted from the above. 

6’ An accord is a promise to accept something 
other than the performance called for in ex- 
change for a promise to discharge. 

¢ Discussed at page 12. 
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sulting “loss” or “damage.” There is thus 
created in behalf of the assured, or some 
third person, an unliquidated contract obli- 
gation. Assuming coverage to exist, that all 
conditions precedent have been performed 
by the assured, that there are no breaches 
of warranty, and no fraud, misrepresenta- 
tion, mistake or duress, the problem is 
reduced simply to liquidation and payment 
of this claim. In the parlance of the insur- 
ance adjuster, this is known as the adjust- 
ment. That is, the parties agree on the 
monetary value of the assured’s (or in case 
of third party coverage, third party’s) un- 
liquidated claim, the adjuster promising to 
pay the amount agreed upon, and the as- 
sured or third party promising to take that 
amount in satisfaction of the claim. Tech- 
nically, this process may result in what is 
known in contract law as either an: 


(a) accord (b) accord and satisfaction or 
(c) account stated. It is desirable, therefore, 
that the adjuster understand these concepts 
and their application and utility to the dis- 
charge of the disputed claim. 


Accord, Accord and Satisfaction 


Application of these Concepts to the Adjust- 
ment and Proof of Loss. The distinction 
between the accord, accord and satisfaction 
and the release should be noted. Their 
basic difference lies in the fact that the 
accord * is contractual in nature and hence, 
at the outset, executory, whereas the re- 
lease*® is in the nature of a conveyance, 
unilateral in nature, and fully executed. The 
accord and satisfaction’ combines the ac- 


‘If the new promise is accepted in place of 
the old or existing obligation—that is, in ex- 
change for an actual discharge rather than a 
mere promise to discharge—an accord and 
satisfaction is effected. Accord and satisfaction 
is the purchase of a release from an obligation 
whether arising under contract or tort, by 
means of any valuable consideration, not being 
the performance of the obligation itself. See 
Grismore on Contracts, p. 347, footnote 44. 
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cord and the release in that the old or 
existing obligation is discharged—it is a uni- 
lateral contract, a promise for the executed 
act of discharge, whereas the accord is 
bilateral, a promise (usually to pay a sum 
of money) for a promise to discharge. Since 
the ultimate objective of the adjuster is to 
secure a full and final discharge of the 
claim, it behooves us to consider just how 
effectively these concepts may or are being 
utilized by the use of the proof of loss. 


Frequently, though not necessarily so, an 
accord, an accord and satisfaction or an 
account stated * may be effected through the 
use of the proof of loss. Whether such is a 
fact is dependent upon the wording of the 
proof of loss as well as the expressions of 
the parties and the surrounding circum- 
stances. The result may be immediate 
where the adjuster assists the assured in 
completion of the proof of loss and it can 
be shown that he has agreed on behalf of 
the insurer to the values set forth on the 
proof of loss. Otherwise, the submission 
of the proof of loss in the usual form is but 
an offer for an accord, or accord and satis- 
faction, which becomes binding on the in- 
surer only upon their acceptance. Where 
the insurer wishes to bind the assured on 
the proof submitted, prompt expression of 
assent thereto is advisable, since the offer 
may be withdrawn at any time before ac- 
ceptance, and endures only for a reasonable 
time after receipt thereof by the assured. 
Moreover, if the insurer does not wish to be 
bound by the proof submitted by the as- 
sured, the safe thing to do is acknowledge 
its receipt and tactfully dissent to the values 
claimed, this for the reason that an account 
stated may be implied from the silénce of 
the one to whom an account is rendered.’ 
Better yet would be a provision in the proof 
to the effect that agreement to the values 
placed on items listed on the proof by the 
assured is not to be implied from the fact 
of the insurer’s failing to dissent thereto. 


It is thus to be seen that an accord or 
accord and satisfaction or even possibly an 
account stated, may be effected, depending 
entirely on the agreement of the parties as 
evidenced by the form of the proof of loss 
and the circumstances under which it is 
used. The result is a discharge and the ad- 
juster should be aware of the possibilities. 
Conversely the insurer may find itself un- 
intentionally bound to pay a sum of money 


8’ Discussed below on this page. 

® Discussed at page 12. 

10 See Grismore, Law of Contract, Sec. 209. 

1A release, though unnecessary, may be, and 
probably should be taken from the assured 
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demanded by the assured through having 
inadvertently negotiated itself into an ac- 
cord, an accord and satisfaction or an ac- 
count stated—the adjuster should also be 
altert to the latter possibility. 


Not to be overlooked also are the tech- 
nical difficulties involved in the enforcement 
of the accord which are not to be found in 
the accord and satisfaction. When the ac- 
cord is plead as a defense to an action at 
law, one is met with the common law ob- 
jection to suspension of a cause of action 
and a majority of the courts will not allow 
the plea on that account. However, courts 
of equity are disposed to enjoin enforcement 
of the rights of the assured during the time 
the insurer is not in default under the terms 
of the accord, thus in effect to specifically 
enforce the accord.” To obviate these tech- 
nical difficulties the insurer should provide 
in the proof of loss that any liability as- 
sumed by the insurer on the proof of loss 
is accepted in full satisfaction of any and all 
obligations prior to the date thereof under 
the policy in question, thus assuring the 
perfection of an accord and satisfaction, 
rather than merely an accord. 


Where the insurer wishes to be dis- 
charged under an accord or accord and 
satisfaction, it should promptly perform its 
obligations thereunder. To be considered 
in this regard is whether tender of a check 
or draft is performance of an obligation to 
pay money, for, failure of the insurer to 
perform the accord as agreed gives the 
assured a choice of two remedies, either to 
sue on the policy or on the accord. Where 
there is a satisfaction as well as an accord, 
some courts will permit the assured to re- 
nounce the later agreement, and, on the 
theory of restitution, sue on the former. 
Here again, however, one is met with the 
technical objection to suspension of a cause 
of action, and many courts, for this reason, 
grant only the remedy of a suit for breach 
of the accord and satisfaction.” 


Account Stated 


As indicated in the discussion, use of the 
proof of loss may also possibly result in an 
account stated, as well as an accord or ac- 
cord and satisfaction. The difference be- 
tween the former and the two last named 
lies principally in that: 
when the accord or accord and satisfaction is 
performed by the insurer as evidence of the 
fact of performance and that it is accepted in 


full satisfaction of all claims and demands 
under the policy. Discussed at page 13. 
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(a) The account stated arises out of 
previous transactions of a monetary” char- 
acter, whereas the accord or accord and 
satisfaction, as the case may be, may have 
as its basis a tort obligation as well as 
obligations of a monetary character. 


(b) The account stated is enforceable 
without a bargain consideration while the 
accord and accord and satisfaction are not. 
Therefore, in the account stated, it makes 
no difference that the items of account are 
liquidated, whereas in the accord and the 
accord and satisfaction, only an unliquidated 
claim or an independent consideration will 
support it. 


A promise to pay the balance of the ac- 
count as rendered is required, but this re- 
quirement is largely fictional since the 
promise will be inferred where one party 
submits an account (here the proof of loss) 
to another and the latter makes no objec- 
tion to it for an unreasonable period. 


The account stated can be effective in 
sustaining a complete discharge particularly 
where the assured completes a proof of loss, 
listing liquidated items as owing up to a 
certain date, and later, after the insurer in 
good faith pays the claim, claims to have 
omitted one or more items. The submis- 
sion of the proof is the account. As here- 
tofore mentioned, conversely, the insurer 
may find itself bound to pay the amount 
claimed by failure to raise an objection to it 
for an unreasonable period. 


The result may be the same where the 
adjuster aids the assured in completing the 
proof. It is not untenable for the insurer 
to take the position that as the amount of 
the loss or damage is agreed upon by the 
assured and adjuster that that particular 


“Tt is to be emphasized that an account 
stated can arise only out of a previous transac- 
tion of a monetary character which created the 
relationship of debtor-creditor. The items of 
the account need not be unliquidated, since the 
essential requisite is the fixing of the stated 
sum by way of computation rather than by 
way of compromise. A bargain con- 
sideration is not essential.’’ Grismore on Con- 
tracts, Sec. 212, p. 356. For definition of 
account stated, see also 1 Corpus Juris Sec- 
undum 693. 

Unliquidated demands, either in tort or con- 
tract, have generally been held not to support 
an account stated, though some few cases have 
allowed the action on such demands, at least 
where the amount has been readily ascertain- 
able. The modern flexibility of causes of action 
probably makes this distinction unimportant 
since facts would probably constitute an en- 
forceable executory accord. 6 A. L. R. (2d) 114. 

A disputed claim on an insurance contract 
was held in Aetna Casualty and Surety Com- 
pany v. Hughes, 105 Ind. App. 497, 15 N. E. 
(2d) 736 (1938), to create the relationship of 
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item becomes liquidated through the mechanism 
of the accord and satisfaction. The listing 
by the assured of these items (liquidated 
claims) on the proof and the presentment 
thereof to the insurer then becomes the 
basis for an account stated. In the absence 
of fraud or mutual mistake, payment by the 
company should operate as a discharge 
where the proof purports to be a complete 
statement of account arising out of a par- 
ticular event which the company has as- 
sured against. It cannot be repeated too 
often that if the insurer wishes not to be 
bound, it should promptly deny the correct- 
ness thereof. Of course where the adjuster 
has assisted the assured in completing the 
proof, and there is no fraud or mutual mis- 
take, the insurer may find itself bound on 
the proof as an account stated by virtue of 
his acts as their agent. 


Where it is known to both parties that 
further liability may accrue under the policy 
in the future, as in the case of an accident, 
health or life disability claim, calling for 
payment of a specified sum per month 
(which incidentally are liquidated claims 
and particularly adaptable to the account 
stated) for so long as a certain condition of 
the body continues, the account stated 
would be effective only to the date therein 
named. The problem of obtaining a full 
and complete discharge under the policy 
(policy release) would require an_ inde- 
pendent consideration.” 


Release 


The release represents a completely ex- 
ecuted transaction “—it recites payment of 
a sum of money and the discharge of a 
claim arising out of a given situation 





debtor and creditor so that agreement as to 
amount of loss could be the basis of an action 
on an account stated. Also, an agreement be- 
tween the parties as to amount of loss payable 
under an insurance policy was held to con- 
stitute an account stated in Powers v. New 
England Fire Insurance Company, 68 Vt. 390, 
35 Atl. 331 (1896). But an unliquidated tort 
claim was held in Pudas v. Mattola, 173 Mich. 
189, 138 N. W. 1052, 45 L. R. A. 534 (1912), not 
to be the basis of an account stated. However a 
claim for damage for loss of goods by a carrier 
was held in Benjamin v. Lenz, 176 N. Y. S. 454 
(1919), to be proper basis for an account stated. 
Also see W. F. Parker and Son v. Clemons, 80 
Vt. 521, 68 Atl. 646 (1908). 

13 The problem of consideration is discussed at 
page 14. Therein considered also is the possi- 
bility of supporting the discharge without aid of 
consideration on the basis of the seal, under the 
Uniform Obligations Act, on the theory of can- 
cellation, and as an executed gift. 

4 A release is the giving up or abandoning of 
a right or claim to the person against whom 
the right or claim exists. Releases may either 
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(usually there is also a recitation of satis- 
faction)—whereas the accord is completely 
unexecuted, there being merely a promise, 
generally to pay a sum of money, in ex- 
change for a promise to discharge. The 
accord and satisfaction is executed on the 
side of the assured while the release is fully 
executed on both sides. The latter is the 
desired result and to be sought whenever 
possible in order to obviate certain technical 
difficulties heretofore mentioned,” though 
there may be times when only an accord or 
accord and satisfaction can be practically 
effected. 


The release itself is unilateral, under seal, 
and in these and other respects compares to 
a deed or bill of sale as distinguished from 
a contract to sell. The releasor alone signs 
as does the grantor and delivery is required. 
It is generally held that no actual considera- 
tion is essential to the effectiveness of the 
deed,” though lack of consideration, in ab- 
sence of a showing of intent to make a gift, 
may give rise to a resulting trust. If the 
trust is a dry one, it will execute, and the 
grantor will find himself reinvested with 
legal title. It is submitted that the release 
is susceptible of the same rationalization, 
but the courts have not seen fit to follow it, 
probably because underlying most releases 
is an oral executory accord. The giving of 
the release and the payment of the agreed 
sum is simply the performance of an oral 
executory accord theretofore made. More- 
over, an oral executory accord involving 
more than the permissible amount is prob- 
ably unenforceable in most jurisdictions 
under the seventeenth section of the statute 
of frauds as a contract for the sale of per- 
sonal property (chose in action). The fact 
of payment, however, of the agreed sum by 
the insurer and the acceptance thereof by 
the assured in full satisfaction could be 
shown as an executed transaction, and this 
is where the release comes into play. The 
signed release is thus reduced to mere evi- 
dence of the execution of a previously made 
oral accord. Viewed in this light, the re- 
lease would be more correctly written if it 
were to recite the fact of the previously 
made oral accord and the fact that the re- 


give up, discharge, or abandon a right of 
action, or convey one’s interest or right to 
another who has possession of it or some estate 
in the same. In the former a mere right is sur- 
rendered (insurance claims); in the other not 
only a right is given up, but an interest in the 
estate is conveyed and becomes vested in the 
release. Bouvier’s Law Dictionary, p. 2863 
(1914), 

15 Discussed at page 11. 

1% The statutes generally do require a deed to 
recite a consideration but this requirement is 
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lease is given in execution of this agreement. 
The release then becomes evidence of the 
accord (promise to discharge) as well as 
the satisfaction (discharge and payment). 


Thus, it becomes evident that the words 
of a release will be restrained by the par- 
ticular occasion of giving it.” Though it 
has been said that a release differs from a 
receipt in that a release extinguishes a 
pre-existing right, while a receipt is mere evi- 
dence of a fact,* and that one may contra- 
dict a receipt but not a release,” the fact is, 
particularly in the requirement of considera- 
tion, that the courts, except in those few 
jurisdictions where the effect ofthe com- 
mon law seal is retained, go behind the re- 
lease to the underlying transaction, there to 
find either an accord or accord and satis- 
faction. Since both the accord and accord 
‘and satisfaction are contractual in nature, 
there is added to the technical aspects here- 
inbefore considered, the requirement of con- 
sideration. The cases indicate the release 
most vulnerable to this requirement. For 
this reason the subject of consideration is 
given separate treatment. 


The Covenant Never to Sue 


The covenant not to sue was apparently 
conceived for the purpose of avoiding the 
operation of the rule that a discharge by 
the obligee (or one of several joint obligees) 
operated in behalf of all joint obligees and 
in favor of all joint obligors. 


The release, being an executed transac- 
tion, the reasoning applied, in case of joint 
obligees or joint obligors, was that there 
is only one right, that either it exists or 
not, that it could only be released once, and 
the view was adopted that the act of releas- 
ing by any one of the joint obligees would 
operate in behalf of all, and be effective, for 
the same reasons, as to all obligors. As 
to tort obligations, no distinction was made 
in applying the rule between concurrent and 
concerted wrongdoing.” And strange as it 
seems, a technical release of a joint and 
several contract obligor discharged all 
obligors, not only as to their joint liability, 
but also as to their several liability. 


probably to protect third party bona fide 
purchasers for value. 


7 It was so stated in Lyall v. Edwards, et al., 
6H. &N. 347. 


18 Hquitable Securities Company v. 
49 La. Ann. 1393, 22 So. 762. 


1% Adams et al v. Camden Safe Deposit and 
Trust Company, 13 N. J. Mise. 48, 188 Atl. 913. 


7 Prosser on Torts, p. 1107. 
21 Grismore, Law of Contracts, Sec. 227. 


Talbert, 
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The covenant never to sue, being an un- 
executed transaction, on the other hand, 
was held not to operate as a discharge, but 
it was given the effect of a discharge to 
avoid circuity of action. It could not be 
specifically enforced because this would de- 
feat the purpose of the parties, but it was 
given the effect of a discharge by an action 
in equity to enjoin enforcement of the claim 
to avoid circuity of action since otherwise 
the covenantee would have a cause of action 
for breach of the covenant not to sue and 
his damages would be in the exact amount 
of the judgment recovered against him.” 


The secret of the covenant not to sue lies 
in its prospective nature in so far as the 
obligee is concerned. It may recite as an 
executed fact the performance (usually 
payment of a sum of money) of the obligor. 
The important thing is not to recite a dis- 
charge or satisfaction as an executed fact. 
In the latter respect, it should remain abso- 
lutely in the prospective, that is, the obligee 
does nothing more than covenant never to 
sue, and simple language to this effect is 
sufficient. Use of such active verbs as 
“release,” “remise,” “acquit” and “dis- 
charge” should be avoided. 


Consideration 


A review of the cases wherein the suffi- 
ciency of the release is questioned reveals 
too often lack of consideration as the basis 
for setting aside the release. A bargain 
consideration is probably required because 
the court is treating the release under seal 
much the same as the receipt in view of the 
inefficacy of the seal created in most states 
by statute. The recitations of satisfaction 
and discharge are not treated as conclusive 
and their general effect when introduced in 
evidence is simply to shift the burden of 
explaining the release to the signer thereof. 
The underlying transaction, usually an ac- 
cord and satisfaction, is thus opened for 
consideration, and since it is contractual in 
nature, the elements of an enforceable con- 
tract must be present. Consideration too 
often is lacking, all because the adjuster 
was unaware of or careless of this basic 
requirement. 


Consideration is something bargained for 
and given or promised in exchange for a 
promise. That something is usually of eco- 
nomic value though it need not be, and it is 
sufficient that the promisee suffer a so-called 
legal detriment. A legal detriment is the 
doing of something one has a right to ab- 
stain from doing, or the refraining from 
doing that which one has a right to do.™ 
And that something must have been bar- 
gained for.* But the doing of something 
that one is presently under a legal duty to 
do is not to suffer a legal detriment.” 
Hence, the payment of a lesser sum than 
that owing on a liquidated debt is not to 
suffer a legal detriment.” Herein lies one 
of the most common deficiencies in the re- 
lease. If the adjuster wishes his release to 
be beyond question, he should above all 
else make the fact of its final characteristics 
known to the signer, and never never take 
the release in consideration of payment of a 
sum admittedly owing. Take the common 
example of a third party property damage 
claim where a personal injury release is 
desired: Include a small sum over and 
above the amount of the property damage 
claim, telling the assured that the additional 
sum is being included because a full release 
is desired, and for that reason the release 
form used covers personal injury as well as 
property damage. For the same reason, 
never pay the exact amount of doctor and/or 
medical expense in settling a personal injury 
claim. Include an additional sum, explain- 
ing that the release is final and the addi- 
tional sum is for contingencies. 


The compromise and settlement of health 
and accident claims requires particular at- 
tention to the aspect of consideration that 
payment of a lesser sum than that owing 
on a liquidated debt is not to suffer a legal 
detriment. The monthly benefits accruing 
under the policy are liquidated sums and a 
sum over and above such amounts should 
be paid where a full release of any further 
liability under the policy is the objective.” 


That something claimed as the legal detri- 
ment must also have been bargained for as 
consideration or else it will not be held to 





22 Grismore, Law of Contracts, Secs. 215, 228. 

28 Giving up the right to smoke or drink is to 
suffer a legal detriment. Talbott v. Stemmons’ 
Executor, 89 Ky. 222 (1888); see also Hamer 
v. Sidway, 124 N. Y. 538, 27 N. E. 256 (1891). 
Also White v. Bluett, 2 C. L. R. 301, L. J. Ex. 
36 (1853). 

*% Herein lies the pitfall into which all too 
often the adjuster falls. See this paragraph. 

*% Performing an act one is under a public 
duty to perform (deputy sheriff apprehending 
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criminal for which reward is offered) not a 
legal deteriment. Mason v, Manning, 150 Ky. 
805, 150 S. W. 1020 (1912). Also, performing a 
contract duty in consideration for payment 
of greater sum than original contract provided 
for is not a legal detriment. Leggett et al. v. 
Vision, 124 So. 472 (Miss., 1929). 
- See also Grismore on Contracts, Sec. 65, 66, 
27 See Hamilton v. Edmundson, 235 Ala. 97, 
177 So. 743, as illustrative of the problem. 
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support the promise.* Adequacy is not in- 
quired into, the sole consideration being 
whether that which is claimed as considera- 
tion was bargained for as such. Of course, 
the smallness of the consideration may give 
rise to the presumption that it was not bar- 
gained for. Reciting a nominal considera- 
tion of one dollar is particularly vulnerable 
to attack on this ground, the objection being 
that the parties dealt with the requirement 
of consideration in name only, and did not 
bargain for the one dollar as consideration 
for the promise.” 

Fire Insurance Association v. Wickham, 141 
U. S. 564, 12 S. Ct. Rep. 84 (1891), well 
illustrates the rule that the something which 
is claimed as consideration must have been 
bargained for as such. There, the assured 
whose vessel had been damaged by fire pre- 
sented a proof of loss that did not include 
the cost of raising the vessel which cost was 
admittedly covered. The company paid the 
amount claimed in the proof within five 
days of receipt thereof, being 55 days before 
they were required to according to the 
terms of the policy, and the assured signed 
a release in full. The insurance company 
offered this release in defense of an addi- 
tional claim for the cost of raising the 
vessel, claiming that the early payment was 
consideration for a full discharge of the 
claim against it. The court held that since 
the parties did not have the early payment 
in mind as consideration for a full release 
it is ineffective as such, since nothing is 
consideration which is not dealt with as 
such by the parties. A careful study of this 
case will place the adjuster on guard against 
the possible objection that the consideration 
mentioned in the release was not bargained for. 

Of course it is also possible to sustain the 
release although not supported by an ortho- 
dox consideration, though not so likely that 
one will be successful in so doing. This 
writer personally feels that the sole criteria 


*% Closely allied to this requirement is the 
requirement of mutual assent, the lack of 
mutual assent particularly being found in so- 
called mutual mistake relating to a material 
fact. Nilsson v. Krueger et al., 9 N. W. (2d) 
783 (S. D., 1943), is typical of this possibility 
where the claim of mutual mistake was made 
covering nature and extent of injuries as basis 
for setting release aside. This possibility may 
be best avoided by having the examining 
doctor’s report cover the general physical con- 
dition as well as the specific injury complained 
of. When a prognosis is received as a basis 
for settlement, the adjuster must make it clear 
that the sum paid is in full satisfaction whether 
or not prognosis is correct. 

**» Compare Rust v, Fitzhugh, 132 Wis. 549, 112 
N. W. 508 (1907) with Hogan et. al v. Richard- 
son et ux., 166 Ark. 381, 266 S. E. 299 (1924). 


The Release and Covenant Not to Sue 


should be whether the releasor has inten- 
tionally surrendered his cause of action. 
Where his claim has been fully satisfied, or 
where it is agreed under the terms of the 
settlement that the money paid is received 
in full satisfaction of the claim, such ac- 
knowledgement should suffice. And the 
trend is in this direction as evidenced by the 
Model Written Obligations Act,” which 
provides that a contract shall be binding 
without consideration where the parties state 
in writing that they intend to be bound on 
their promises without consideration therefore. 


In the few remaining jurisdictions where 
the seal retains its efficacy, the releasor is 
bound on a release under seal without the 
necessity of a bargaining for consideration. 
And a discharge has been sustained on the 
theory of account stated,” cancellation,” 
and it would seem that a discharge could 
also be sustained on the theory of an exe- 
cuted gift, though the probabilities of a 
fact finding of intent to this effect is un- 
likely, in addition to which there is the 
difficulty of finding a delivery of such an 
intangible thing as a liability claim.® 


Conclusions 


(1) Underlying the instruments com- 
monly in use by the insurance companies in 
securing a discharge of claims arising under 
their policies is the common law, accord, 
accord and satisfaction or account stated. 
Therefore, the adjuster should understand 
these concepts and their application to the 
use of the release, proof of loss and cove- 
nant not to sue. 

(2) In most jurisdictions, the recitations 
contained in these instruments raise but a 
rebuttable presumption as to the truth or 
fact thereof, and one is relegated to a con- 
sideration of the underlying transaction. 


(3) Where the underlying transaction is 
found to be an accord or accord and satis- 


30 See Sec. 1, Model Written Obligations Act, 
now adopted by the State of Pennsylvania. 

*1 Discussed at page 11. 

% Where the claim is considered as embodied 
in the instrument representing it, the view has 
been adopted that a cancellaton of the docu- 
ment representing the claim discharges it with- 
out more. Such is the express provision of the 
Negotiable Instruments Act (Sec. 119 (3)). This 
same principle has been applied in discharge 
of an obligation under an insurace policy where 
there was a cancellation of the policy with 


intent to discharge the obligations  there- 
under. See Grand Lodge of Ill. v. Peiffer, 129 
Ill. App. 208. Compare with Hamilton v. Ed- 


munson, 177 So. 743, where there was no can- 
cellation involved. 

%3,See Michael v. Holland, 40 N. E. (2d) 362 
(Ind. App., 1941); also discussion by Grismore 
on Contracts, Sec. 206. 
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faction, one usually must be prepared to 
prove an orthodox consideration. 


(4) Consideration is something bargained 
for and given or promised in exchange for 
a promise. That something must be a legal 
detriment in accordance with the definition 
of the courts, and it must have been bar- 
gained for. Nothing is consideration which 
is not bargained for as such by the parties. 

(5) Under proper circumstances the use 
of the proof of loss may result in the effecta- 
tion of an account stated in which event, a 
bargained for consideration is unnecessary. 

(6) There are a few jurisdictions wherein 
the efficacy of the common law seal has 


ASPECTS OF ADVOCACY _ 


been retained and wherein the instruments 
in question may be sustained without the 
necessity of proving consideration. 


(7) In jurisdictions adopting the Model 
Written Obligations Act, the instruments 
in question will be effective without con- 
sideration if they recite the intent to be 
bound without consideration being received. 


(8) The concepts of cancellation, executed 
transactions and gifts might be used in se- 
curing a discharge without consideration, 


but the use of these concepts is indeed 
limited. [The End] 





UT THE ADVOCATE has also 

to deal with the Bench, and 
there a subtler art is needed. Knowl- 
edge of human nature is again the 
first requirement, but it is a more 
sophisticated type of human nature. 
There must, of course, be a certain 
appeal to the intellect, but advocacy 
is rarely a cold-blooded impersonal 
dialectic. The temperament of the 
judge must be considered. The Bench 
has its work to get through and it 
looks to the Bar for assistance, and 
that advocate will be the best verdict- 
getter who divines most shrewdly 
what kind of assistance this or that 
judge requires. The thing is a fine 
art, and its greatest practitioners have 
won by an unholy knowledge of the 
foibles of the courts in which they 
practised. It is not, as is sometimes 
said, the power of making the worse 
appear the better reason; it is the 
gift of so putting a fairly good reason 
that it will have the fullest effect. 
With a competent judge a good advo- 
cate will have the courage, in spite of 
the folly of solicitors, to refuse to 


It Happens Every Day, Sir! 


I used to say that, as Solicitor Gen- 
eral, I made three arguments of every 
case. First came the one that I planned 
—as I thought, logical, coherent, com- 
plete. Second was the one actually 
presentedinterrupted, incoherent, 
disjointed, disappointing. The third 
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argue a bad point. He will go straight 
to the heart of a matter, state it briefly 
and then sit down. With an inferior 
type of judge the better plan may be 
to snow him under an accumulation 
of small points. I was talking the 
other day to one of the greatest of 
living advocates, and he told me of a 
device which he said he frequently 
found to be effective. If he had a 
precedent or some evidence seriously 
against him he was accustomed, after 
he had interested the court, to express 
with the utmost emphasis his sense 
of the magnitude of the snag before 
him. He said that he usually found 
that some judge or other would inter- 
vene, and say, “Come now, Mr.—, I 
don’t think this is quite so bad as you 
make it. I think I see a way of get- 
ting round it.” For the rest of the 
argument his case became also that 
judge’s case, for he thenceforth took 
a personal and proprietary interest in 
getting rid of the snag—John Buchan, 
“The Judicial Temperament,” from 
Homilies and Recreations. 


was the utterly devastating argument 
that I thought of after going to bed 
that night—Mr. Justice Jackson, “Ad- 
vocacy Before the Supreme Court,” 
37 American Bar Association Journal 
801, 803 (November, 1951). 
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Investigation and Trial 


of a Negligence Case 


By CLARENCE W. HEYL 


The author used this checklist as the 
basis of his address before the Conference 
of Mutual Casualty Companies in Chi- | 
cago on November 16, 1951. 
| 


The trial of a lawsuit begins with the: 


Investigation 


Purpose of Investigation 


(a) Marshal the facts for the benefit of 
the home office and the trial lawyer. 

(b) Make an intelligent settlement of the 
case, if this is possible. 

(c) If the claim reaches litigation, have 
all the facts to enable you to bring to the 
jury an accurate picture of the entire 
transaction, 


What Are the Important Steps in Making 
an Investigation 


(a) First, the trial lawyer should check 
the coverage to ascertain if his client, the 
insurance company, is on the risk. 

(b) If there is no coverage, the policy- 
holder should be immediately advised. 

(c) If there is coverage the case must be 
settled, if possible, at the earliest date. 

(d) If settlement is not possible, investi- 
gation should be instituted and continued 
until completed. 


What Steps Should Be Taken in the Inves- 
tigation, and in What Order 

(a) Call the assured by telephone and get 
an oral statement from him, and advise him 
not to talk to anyone else; have him come 
to your office and give you a written state- 
ment of the facts. 

(b) Attempt to get a statement from the 
Opposite party before he employs an attor- 
ney. 

(c) Check with the police to ascertain 
any facts which the officers may have. 


Investigation of a Negligence Case 


(d) Secure a statement from each witness, 
including any witnesses who may be adverse. 

(e) Question and answer statements 
should be taken before an independent court 
reporter of any witness who may be ad- 
verse. These should be taken regardless 
of the fact the witness may have made a 
narrative statement. 


How Should Statements Be Taken 

(a) Do not mention insurance or that you 
represent an insurance company unless you 
are compelled to do so. You represent the 
assured and you have a legal right to use 
his name as your client. 

(b) Make the statement, if narrative, as 
full as possible, and do not forget to get the 
full name, address, telephone number and 
occupation of the person from whom the 
statement is taken. 

(c) Always keep in mind that the state- 
ment may be used in court. 

(d) Write neatly and legibly so that the 
jury may be able to read it if the statement 
may be offered in evidence. 

(e) Use the witness’ own words and ex- 
pressions, and not your conclusions. 

(f{) Have the witness state definitely 
when, where and how he made the obser- 
vation of the facts of which he is to testify. 


(zg) State speed at miles per hour and 
do not use the words, “fast,” “slow,” “very 
fast,” etc., but have the witness make an 
estimate, and include in the statement the 
facts upon which he bases his opinion. 

(h) If two witnesses with the same op- 
portunity of observation disagree, take 
both of them to the scene of the occurrence, 
if possible, and try to dissolve the differences. 

(i) Let the witness make a diagram of 
the occurrence, if he will do so, and have 
him sign it. 
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Mr. Heyl, the 1950-1951 chairman of the Amer- 
ican Bar Association Insurance Law Section, 
is a well-known author and a member of the 
Peoria, Illinois firm of Heyl, Royster & Voelker 








(j) Do not use printed forms for taking 
statements of witnesses, as these should 
be used only by large public service cor- 
porations with reference to minor accidents. 


(k) If, after writing the statement the 
witness desires to make corrections, let 
him make the corrections in his own hand- 
writing, either by interlineation or by post- 
script, and have him sign the postscript, 
and initial any of the changes in the state- 
ment. 

(1) Try not to end a page of a statement 
at the end of a sentence; if the sentence 
continues on the following page it shows 
more conclusively that the page following 
has not been substituted. 


(m) Recite that the witness has read 
the statement consisting of — number of 
pages, and if possible get him to write the 
recital. 

(n) Do not fail to have each page of the 
statement signed by the witness, and per- 
mit him to write over some of the written 
statement. 

(o) Do not try to save time by allowing 
two witnesses to sign the same statement, 
as they both may deny the statement, and 
the statement may become inadmissible be- 
cause the opponent might be deprived of 
the right of cross-examination, if the second 
witness simply says, “I have read the above 
statement and it is true.” 

(p) Do not hesitate to return to a wit- 
_ness for additional information if anything 
develops which requires same. In that 
event, make a recital in the statement which 
will connect the first visit with the second 
visit. 

Court Reporter Statements 

(a) Court reporter statements are most 
valuable and accurate. 

(b) In taking a question and answer 
statement permit the witness to describe 
the details instead of having him answer 
direct and leading questions. This may not 
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be possible concerning all the facts, but it 
is the proper manner of taking question and 
answer statements. 


(c) Repetition of statements in a ques- 
tion and answer examination are valuable. 


(d) Question and answer statements show 
many characteristics of a witness for verac- 
ity, careless habits, foreign accent, brogue, 
education, etc. Tell your reporter to 
write it as given, and not to correct the 
language or grammar; if the witness says 
“ves,” write “yes,” and if he says “uh-huh,” 
write “uh-huh.” 

(e) A jury has confidence in question and 
answer statements if they are properly 
taken and used intelligently in the trial for 
impeachment purposes. 


Negative Statements 


(a) Many investigators make the serious 
mistake of not taking a negative statement 
from every witness who may have any 
connection with the case. 

(b) If the witness says “I did not see it,” 
“T was not present” and “I know nothing 
about it,” then have that in writing and 
signed by the witness. Somebody may 
refresh his recollection and cause him to 
commit perjury. 


Guest Cases 


(a) The handling of investigation of guest 
claims requires great diplomacy because 
many of the claims are based upon collu- 
sion and many times the claimant may be a 
relative of the policyholder or the potential 
defendant. 

(b) Investigate at once. 

(c) See the claimant and the assured sep- 
arate and apart. 

(d) Relationship of the parties so far as 
the ride is concerned must be clearly deter- 
mined. 

(e) Circumstances showing claimant (guest) 
and the purpose of the trip must be care- 
fully investigated. 
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(f) Exact location of the accident, posi- 
tion of each person in the vehicle, and, of 
course, the relationship one to another of 
all the occupants of the automobile must 
be understood. 


(g) Speed, lights and conversation among 
the passengers must be covered. 

(h) Details of how the accident happened 
and all circumstances such as weather and 
road conditions including atmospheric con- 
ditions must be covered. 


(i) Cover the question whether the claim- 
ant had ridden with the driver before the 
accident in question. 


(j) Also tie down the question whether 
or not anyone in the automobile complained 
of the manner in which the vehicle was 
being driven. 


Inquest in Fatal Cases 


(a) Do not encourage your witnesses to 
attend the inquest. Of course, if they are 
subpoenaed they are required to appear. 

(b) The nature of the coroner’s questions 
are many times misleading and the answers 
are conclusions which may be difficult to 
explain if the questions are incorrect. 

(c) Do not permit your driver to testify, 
but advise him to claim his constitutional 
privilege. 


The Key Witness 


(a) Always use a court reporter in taking 
the statement of a key witness. 


(b) Take someone along who is not in 
the business of investigating. 


(c) Always take your key witness to the 
scene of the accident and have him make 
his own measurements by stepping off the 
distance or measuring it with a tape, and 
have him make his own memoranda which 
may be used to refresh his recollection upon 
the trial. 


Photographs 


(a) Always take photographs of the road 
where the accident occurred, or other physi- 
cal facts which may become material in 
the case. 

(b) Photographs should be taken before 
conditions change. If they have changed 
because of delay in taking photographs, be 
sure to have someone go to the scene of 
the accident with the photographs so that 
he can definitely lay the foundation by 
showing what changes have been made. 

(c) Photographs should not be scenes of 
stages composed of placed objects. 

(d) Photographs of highways and inter- 
sections should be made from positions as 


Investigation of a Negligence Case 


high as possible. They are more accurate 
if made in this manner. 

(e) Take photographs of marks on the 
automobile and if these are important, have 
them enlarged, if necessary, to show the 
true facts. 


Motion Pictures 


(a) Foundation for taking motion pic- 
tures, and qualifying the same for admis- 
sibility in evidence must be as follows: 

(b) That the operator ran the camera. 

(c) That there was no cutting, erasing 
or tampering with the films. 

(d) That they are in the same condition 
as they were when taken out of the camera. 

(e) That the developer put the films on 
the developing machine properly; that they 
were developed in the usual and customary 
manner used in the development of moving 
camera films; that he delivered the devel- 
oped films to the operator in the same 
condition as they were when the operator 
delivered them to the developer. (McGoorty 
v. Benhart, 305 Ill. App. 458-465, 27 N. E. 
289 (1940).) 

(f) It is immaterial that someone is with 
the plaintiff and allegedly persuaded him 
to engage in the strenuous activity shown 
by the pictures. 


Trial Technique 


(a) An investigation of the jury by in- 
vestigating the neighborhood in which each 
resides should be completed. 

(b) A questionnaire should be made by 
the one who makes the investigation of the 
jurors. 


Discovery Depositions 

(a) Discovery depositions should be taken 
in advance of trial. 

(b) By taking depositions you will find 
out about the other fellow’s case, and pos- 
sibly the weakness of your own. 

Selection of the Jury 

(a) A trial lawyer must be a student of 
psychology. 

(b) The trial of a lawsuit is very largely 
theatrical. 

(c) Do not forget that dramatic presenta- 
tion of facts adds greatly to a favorable 
verdict. 


Opening Statements 

(a) First explain to the jury the pleadings 
and the issues. 

(b) The proof required by the plaintiff, 
if you represent the defendant, and such 
important legal propositions as negligence 
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and due care are the next steps in the 
explanation. 

(c) Outline your evidence in a forceful 
and convincing recitation, without argument. 

(d) Do not exaggerate or overstate your 
position or facts, as an overstatement may 
boomerang if you fail to follow up with 
the proof. 


Presenting the Direct Evidence 


(a) Arrange your evidence so that it will 
be presented in a chronological manner. 

(b) If you represent the plaintiff you may 
want to close your case with the plaintiff's 
testimony and the testimony of his physician. 

(c) If you represent the defendant, offer 
your most important witness last. 

(d) There is no excuse for a lawyer be- 
ing met with surprises if he has thoroughly 
investigated the case before trial. 

(e) Always talk with your witnesses be- 
fore calling them to the stand. 


Handling of Opinion Evidence 


(a) Opinion evidence is usually admis- 
sible only on matters not within the knowl- 
edge of men of ordinary education and 
experience. 

(b) Opinion evidence is admissible only 
upon subjects where the facts are of such a 
nature they may not be presented in a 
manner so jurors of ordinary intelligence 
can well interpret their meaning. 

(c) Subjects upon which laymen may ex- 
press an opinion include opinions as to the 
state of health of another, hearing or eye- 
sight, ability to walk, intoxication, mental 
capacity and soundness of mind. 

(d) Foundation is an important question 
and is generally a matter of discretion for 
the trial court. 

(e) Opinion as to speed is a fruitful field 
for perjury in a great many automobile 
cases. 

(f) It is improper for a witness to testify 
that a car was traveling “fast or slow.” 

(zg) Usually a witness qualifies concern- 
ing ability to judge speed, and then guesses 
either 50, 60 or 70 miles per hour—any- 
thing necessary to fit the case. 

(h) Illinois procedure on this question is 
very unsatisfactory because the courts do 
not require a very strict foundation before 
a witness is permitted to express an opinion 
as to speed. 


Proof of Handwriting 


(a) Proof of handwriting may be made by 
lay witnesses. However, under modern 
decisions it is not practicable to prove hand- 
writing by a lay witness. Handwriting ex- 
perts are almost indispensable in this field. 
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(b) Fingerprint or ballistic questions can 
be answered by an expertly qualified wit- 
ness. The value of his testimony depends 
upon his interest, knowledge and experience 
in the particular field. 


Cross-examiner’s Right to Inspect Memo- 
randa 


(a) Many of us are lax in not insisting 
that a physician testify from his recollection 
instead of reading the testimony from his 
records. 


(b) If he reads from memoranda the 
cross-examiner has the right to see the 
memoranda and to cross-examine the wit- 
ness with reference to same. 


(c) There is no exception to this rule in 
Illinois, as our courts have universally held 
that if any witness uses memoranda for the 
purpose of refreshing his recollection the 
cross-examiner cannot be denied the right 
to examine the memoranda and use same 
for the purpose of cross-examination. 


Medical Testimony and Proof of X-Rays 


(a) This is a very important field of 
evidence, and especially the laying of a 
foundation for the use of an x-ray or skio- 
graph. 

(b) There has been a new field opened 
in the proof of intoxication by chemical 
analysis of the blood. The usual procedure 
as to foundation varies little from that of 
the foundation for the use of an x-ray. 


(c) The foundation proof for x-rays has 
been very much modified in recent years, 
not only in the state courts, but in federal 
courts, and it is now almost universally 
held that a physician is not required to 
actually see the x-ray taken or developed, 
but if it is taken and developed under his 
direction and supervision, and it is other- 
wise true and correct, this is sufficient 
foundation. 

(d) A very serious difficulty is experienced 
in many cases where there are x-rays taken 
in a large hospital where the patient has 
been given a number. No definite founda- 
tion may be made by the technician or any 
other person when the x-ray was taken. If 
the other side is technical, in many instances 
the x-ray cannot be proved because of the 
lack of identity of the x-ray as that taken 
of the party in question. 

(e) In our state the difference between 
the testimony of an attending physician and 
an examining physician is quite marked, 
and the attending physician has a very wide 
range and may present an opinion from 
history and other facts which he remembers 
in connection with the treatment of the pa- 
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tient, while the examining physician must 
confine the foundation for an opinion solely 
to specific objective symptoms. 


How to Get the Most Out of Your Medical 
Testimony 


(a) Do not fail to talk with your medical 
witness and get every detail from him. 

(b) If you use x-rays, have the doctor 
show them by use of a view box. 

(c) Do not permit your doctor to read 
his testimony. 
Cross-examination 

(a) All cross-examination is generally 
overdone, and many cases are lost because 
of too much cross-examination. 

(b) A good rule is—do not cross-examine 
unless you have something definite to gain. 

(c) Do not be harsh with the witness or 
try to belittle him. Let the facts which 
you develop speak. 


Closing Argument for Defendant 


(a) The ability to sell one’s self to a jury 
is to inspire confidence and belief in your 
integrity, and the justice of your case. 

(b) Speak simple language and do not 
hesitate to explain fully the facts. 

(c) Omit oratory. 

(d) It is difficult for a layman to come 
into court and pick out the facts from the 
testimony of any witness. Assist him and 
analyze the testimony for the benefit of the 
members of the jury. 

(e) Do not read from your notes and 
avoid reference to notes as much as possible. 

(f) Train yourself to remember the testi- 
mony of each witness, and if you use notes, 
use them before you get to the argument. 
Do not read from your notes because the 
jury will lose interest if you refer to your 
notes and read from them. 

(g) It may be necessary to quote evidence 
and the exact words of witnesses. In that 
event, use your notes and quote directly. 

(h) Do not abuse the other side or his 
attorney, but if you can prove that a witness 
on the other side has falsified, give him his 
full dues in the argument. 

(i) Do not tire the jury. When you ob- 
serve that the jury understands your point 
and is fully familiar with your theory of 
the case and you can usually tell it by the 
expression on their faces—that is the time 
to quit. 


General Observations on Trials of Cases in 
Modern Practice 


(a) Straight thinking from the beginning 
to the end of the lawsuit is one of the car- 
dinal requirements of a trial lawyer. 


Investigation of a Negligence Case 


(b) Organize your file so that you can 
turn quickly to a pleading or statement. 

(c) Pleadings should be bound together 
in chronological order. 

(d) A file should be kept of all corre- 
spondence and memoranda. 

(e) Keep all of the investigation or the 
memoranda relating thereto in a separate 
file. This is the most important of all of 
your files. 

(f) Use a red pencil when reading a re- 
port of memoranda. Mark the important 
parts so that when you review it, or after 
skimming the file in the trial, you will not 
lose time, but your eyes will fall upon the 
important part. 

(zg) Above all, keep in mind that gener- 
ally the most important part of a lawsuit 
is the facts. 

(h) Do not put a witness on the stand 
without first talking with him. Sell your- 
self to the witness. If he is hostile you 
may soften him by talking with him in a 
friendly manner and get him to see your 
view of the case. 

(i) Witnesses are partisan, and that is 
one reason why you should interview a 
witness as soon as the accident occurs, or 
the case comes to your attention. Have 
every witness sign a statement, if possible. 

(j) The greatest difficulty with most law- 
yers is the matter of delay, usually mere 
procrastination. They wait until the case is 
ready for trial before they begin to pre- 
pare it. 

(k) Every lawyer should read the ad- 
vance sheets of the appellate and supreme 
courts, especially those relating to pleading 
and practice. Keep an entry or common 
place book for reference to important 
matters. 


Finally 


(a) Since we have women on the jury, 
the conduct, dress and appearance of a 
lawyer is one of the important features in 
the trial of a lawsuit. 

(b) The manner of cross-examination of 
the adversary’s witnesses is likewise a very 
important matter. Treat adverse witnesses 
with firmness, but with courtesy and con- 
sideration. Do not yell at them. 

(c) Women on our juries today do not 
look with favor upon the boisterous and 
arrogant conduct of counsel. 

(d) You belong to a profession which is 
looked up to by all intelligent people, and 
the average juror expects you to act as a 
dignified gentleman. 


[The End] 
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A REPORT TO THE READER 


Company counsel should be careful to 
timely notify third persons who may be 
liable of the existence of subrogation rights, 
since failure to do so may result in the 
defense of waiver or estoppel. Particularly 
is this important where the third party may 
have settled with the policyholder not 
knowing the insurance company had al- 
ready discharged its obligation. The subro- 
gation rights of the company may be 
destroyed under these circumstances unless 
notice is communicated to the third party 
and to his insurer, putting them on notice 
of the company’s coverage and subrogation 
rights and warning them not to settle 
without safeguarding the interests of the 
company with respect to any additional 
amount it may be required to pay. Simi- 
larly, the assured should be advised not to 
forthwith settle and give releases to the 
third party or his insurer. Of course, a 
release will not bar subrogation if the third 
party settles knowing that the insurance 
company has already discharged its obligation. 


The inflationary trend has tended to em- 
phasize the importance of subrogation. Sub- 
rogation recoveries reported by the various 
companies in recent years solely from 
the standpoint of the money involved, estab- 
lish subrogation as an important part of 
claim work, It must be properly under- 
stood, and intelligently applied now that 
subrogation has reached “big business” pro- 
portions in the automobile field. 


Fraudulent Claims 


Lastly, fraudulent claims tend to increase 
during inflationary periods. A conservative 
estimate of $50 million in fraudulent claims 
is now being paid out annually by insurance 
companies. The claim department, in coop- 
eration with company counsel, must main- 
tain a vigilant watch over all claims if they 
are to properly discharge their duty to the 
insuring public generally, and to the in- 
dustry in particular. Fraud, it must be 
remembered, is a form of human behavior, 
and that form of fraud which expresses itself 
in a spurious claim of loss is no exception to 
the rule. Recognition of a potentially fraudu- 
lent claim is a must if the funds of the 
company are not to be needlessly paid out. 
Fraudulent loss claims may be divided into 
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Continued from page 7 


two classes: those where the claim itself 
has no legal or justifiable foundation, either 
because no loss has occurred or no legal 
liability could possibly exist under the 
circumstances, and those where the alleged 
damages suffered are fraudulently magni- 
fied. Probably a greater proportion fall into 
the latter category, and it is therefore dif- 
ficult to distinguish the fraudulent from the 
legitimate claim which exceeds the policy 
limits, heretofore commented on. 


ow do you recognize a claim which is 
not completely genuine? The following 
clues should assist detection: 


(1) Where the claimant is unduly anxious 
for an early settlement, without being im- 
mediately in need of funds. 

(2) Where the claimant is unduly willing 
to settle for substantially less than his 
original demand. 


(3) Where the doctor’s report is vague, 
hazy or quite general without being de- 
cisive, in cases involving alleged personal 
injuries. 

(4) Where the claimant has not filed a 
police report in theft or automobile damage 
cases. 

(5) Where a claimant in modest circum- 
stances would not, as a rule, own the ex- 
pensive article claimed to have been stolen 
or lost. 

(6) Where the claim is really a counter- 
claim to a claim already asserted against 
the claimant. 

(7) Where a bribe or financial induce- 
ment is offered to the adjuster to forthwith 
settle the case. 

(8) Where the possibility of collusion 
exists in liability claims. 

Whenever any of the above features are 
present, the claim man would do well to 
take another look before paying out the 
funds of the insurance company.  Fre- 
quently, a personal interview with the claim- 
ant can be more helpful than all of these 
clues put together, since if there is a tend- 
ency on the part of the claimant either to 
unduly end the interview, or if he exhibits 
a nervous volubility as to the details of his 
claim, the claim man should be more 
guarded in his appraisal of the legitimacy 
of the claim. 
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Liability Claims and Litigation 
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at the price of $1, with discounts for 
quantities of ten or more, from the 
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T IS EXACTLY foretellable that water 

will run down hill at each opportunity. 
On the other hand, whether an individual 
automobile owner will have an accident within 
a year is uncertain. 


However, the number of accidents 100,000 
owners will have within a year is fairly pre- 
dictable and thus responds to statistics. In 
other words, if we take into consideration a 
representative number of such occurrences, 
we will learn the frequency and the proba- 
bilities on one occurrence. Indeed, insurance 
is written only. as to risks which are uncer- 
tain in individual instances but which are 
predictable in large numbers. 

Similarly with a lawsuit, given proofs may 
be convincing in one trial and the same 
proofs may, in another trial, fall short of per- 
suasion. As natural laws of probability 
make insurance possible, they also govern 
the proper handling of insurance claims and 
litigation. Over 2,000 years ago, the advo- 
cate Cicero said, “Probabilities direct the 
conduct of the wise man.” Proper handling 
of liability claims and litigation involves tech- 
niques and routines founded upon proba- 
bilities. 

If our work is adjusted to the probabilities, 
we need have no worry as to a particular 
result because we know that on a number 
of matters we will accomplish satisfactory 
results. The knowledge that the end will 
take care of itself if our handling of the 
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means is sound, relieves us of worry as to 
the particular result and enables us the bet- 
ter to concentrate on the means, which is 
our work. When we confine our attention 
to the thing we really control—our work— 
and do not waste time and energy on anxiety 
as to results, we reach our highest in effi- 
ciency and satisfaction. 


The handling of claims is a process of 
elimination in which they are eliminated at 
many different stages. Some are eliminated 
by the claim man; in others, suits are filed 
but are settled before trial; some cases must 
be tried; a few must be carried to courts of 
last resort. At each successive stage the cost 
of elimination is likely to increase. It follows 
that the handling of claims is sound if tend- 
ing constantly at all stages to find the point of 
low cost and there to eliminate the claim. 


There are situations however, in which 
the effect of the disposition of one case on 
others must be taken into consideration. 
For example, it might be cheaper to settle 
one framed case, though for its effect on 
others it may be better to litigate. Likewise, 
policy considerations are involved where 
numerous claims may be encouraged by the 
settlement of a particular one. Nevertheless, 
the rule of low cost elimination is generally 
applicable to claims involving real or argu- 
able liability and some damages. The sooner 
a determination to settle or fight is made 
and the future handling planned accordingly, 
the better. 

Whether the matter be in the claim or liti- 
gation stage, there are certain principles of 
action necessary to purposefully select the 
point of low cost disposition, namely: (1) an 
attitude of mind to fearlessly face facts; (2) 
early development of the facts, both as to 
liability and damages; (3) early settlement 
contact, continued maintenance thereof, to- 
gether with constant alertness, to pick the 
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point of low cost disposition. We will now 
consider methods and techniques of setting 
these principles to work in our behalf. 


Timing the Investigation 


In the suggestions made in this section, it 
is assumed that we are dealing with a case 
of danger and importance. While the order 
in which things are done must be adapted 
to the particular claim, there is a principle 
which should be borne in mind. In impor- 
tant cases, if the investgator first completes 
taking statements from the assured and 
friendly witnesses and then contacts the 
claimant, a lawyer is likely to have the case 
before the claimant is even interviewed. 
Moreover, if in taking the statements of 
friendly witnesses, only the version of the 
assured or client is known, the investigator 
may overlook important phases of the mat- 
ter. Furthermore, unless the supervising 
authority has the versions of both sides, he 
is in no position to get a true perspective 
on the case. Finally, the chance to get the 
other side’s version may be lost if the claim- 
ant is.not contacted early in the game. 


An order in the investigation and handling 
of a dangerous claim will now be suggested: 


(1) In the initial contact with the assured 
or client, obtain his version of the accident 
and the names and addresses of his witnesses 
and tell him, and let him tell his friendly wit- 
nesses, not to give statements to others. 


(2) If it is an insurance matter, determine 
exact coverage, consider possible policy de- 
fenses and in automobile cases arrange nec- 
essary identification as soon as practicable. 


(3) If the matter involves an automobile 
accident and it is learned that the vehicles 
are still at the scene of the accident or that 
marks and traces of the accident are yet 
present, consider taking an engineer or a 
photographer, or both, to the scene. When 
practicable, the investigator should go to 
the scene of the accident and make a rough 
sketch of the layout, including in the sketch, 
obstructions, houses and other landmarks which 
may be helpful in taking statements. 

(4) See the claimant, learn his version of 
the accident, who his witnesses are, the ex- 
tent of his injuries, who his doctor is, (whether 
claimant or others carry liability or other 
insurance) and secure a signed statement 
from him, if possible. The investigator should 
have available a form of authorization, pref- 
erably printed, by which the claimant per- 
mits the investigator to interview and obtain 
a report from his doctor. If such consent 
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is not obtained then, it possibly can never 
be gained again. A form suggested for such 
use—an authorization to doctors and hospitals 
—will be found at page 30. 

If a good settlement cannot be made on 
the spot, advise claimant that an investi- 
gation is being made, that the company or 
client will do the right thing, as soon as the 
investigation or developments reveal what is 
right, and that he will be seen again at a 
certain later date when the facts have been 
developed. 


(5) See the claimant’s or unfriendly wit- 
nesses and obtain statements, if possible. 


(6) Obtain a copy of the police or other 
official report; see the witnesses on such 
report and obtain their statements. 

(7) See the assured’s friendly witnesses, 
if any, and obtain their statements. 

(8) If necessary take additional detailed 
information or statement from the assured, 
or client. 


(9) Complete the data as to injuries, dam- 
ages and expenses. 


(10) See the claimant as promised and 
carry on settlement negotiations with him. 


Suggestions on Taking Statements 


Four types of statements will be consid- 
ered and suggestions made as to each. 


First, statements may be taken in handwrit- 
ing and in doing so either a pen or an indelible 
pencil should be used. Most statements are of 
this type. Pointers for the usual handwritten 
statement are now outlined : 


(a) The witness should first describe himself 
giving identifying material. It is well to in- 
clude the names and addresses of close rela- 
tives and friends, lodge memberships or 
other identification which will be helpful in 
locating the witness should he change his 
address. Some of this material may be in- 
cluded in the witness report, though there 
is definite advantage in putting at least 
some of this information in the forepart of 
the statement. If this material is put in the 
statement it need not be repeated in the 
witness report. An incidental advantage of 
having some of this material in the state- 
ment is that if the witness should try to 
repudiate his statement, the cross-examiner 
can then compel the witness to admit the 
truth of the identifying data and thereby 
put the witness in the position of denying 
only the portion of the statement he deems 
harmful. 
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(b) The witness should state where he 
was, how he happened to be there and what 
he was doing at the time in question. 


(c) The witness should state what hap- 
pened, ustally in chronological order. 

(d) Without leaving any open space at 
the end of the statement the witness should 
write in his own handwriting immediately 
after the last sentence of the statement in 
substance the following: “I have read this 
and it is true.” 

The witness should sign immediately be- 
low the quotation last mentioned without 
leaving blank space or lines above his sig- 
nature. The witness should also sign each 
page preceding the signature page and date 
the statement in his own handwriting oppo- 
site or immediately below his signature. 


(e) If errors are made in the body of the 
statement, they should, if practicable, be 
corrected in the handwriting of the witness, 
or at least the changes should be initialed 
by the witness. Such changes so written 
or initialed are frequently of the greatest aid 
to the cross-examiner. 


Second, statements may be taken in question 
and answer form on a recording machine, 
preferably a disc recorder. The recorder 
not only preserves the information but does 
so in the voice and language of the witness. 
Early in the record the witness should be 
asked to give the date and other identifying 
material, such as his date of birth, mother’s 
maiden name, relatives’ addresses, etc. This 
will demonstrate that the statement is his 
because no one else would likely be able to 
give that information offhand. The witness 
should be told on the record that this con- 
versation is being recorded and at the close 
the record can be read back to him so he 
can correct any mistakes. Near the end of 
the record the interrogator can say, “Now 
we will read back what you have said and 
you understand, do you not, that if you wish 
to make any changes or corrections you can 
do so.” Following the reading back, the 
interrogator can ask in substance, “Now 
that we have read the record back, do you 
wish to make any changes or corrections?” 
The transcript can be written and later signed 
by the witness if this is deemed advisable. 


The Supreme Court of Missouri has held in 
a criminal case that a recording of the de- 
fendant’s confession was admissible for play- 
back to a jury. State v. Perkins, 355 Mo. 851, 
198 S. W. (2d) 704. If such evidence is satis- 
factory proof to take life or liberty in a 
criminal case, then it should all the more be 
acceptable impeachment in civil cases. 
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Third, statements may be taken by present- 
ing or mailing written interrogatories or a 
printed questionnaire to the witness. In pre- 
paring the interrogatories, care should be exer- 
cised lest they be too numerous, for then the 
witness will not trouble to answer them. 
Preferably the witness should fill out the 
answers in his own handwriting. When im- 
practicable to have witnesses interviewed, 
the writer has sent out interrogatories with 
a check for $1 to compensate the witness for 
his time in filling out the answers. A sug- 
gested form of letter—a letter to witness en- 
closing interrogatories — will be found at 
pages 43 and 45. Almost invariably the 
writer has received a statement in the hand- 
writing of the witness and frequently the 
check has been returned. 


Such a statement would be most difficult 
for a witness to evade or retract. The usual 
excuses that he did not read it, or that an- 
other’s language was used in writing the 
statement, are of no avail. The $1 payment 
for the time of the witness should not put 
the taker of the statement in any improper 
light with either court or jury. The pay- 
ment is likely to be regarded as a consid- 
erate courtesy for taking the time of the 
witness and especially is this so when con- 
sidered with the letter of transmittal. 


Fourth, statements may be taken in question 
and answer form by interrogating the witness 
and having the questions and answers taken 
by a court reporter. Because of the expense 
involved, this type of statement should be 
employed only in exceptional circumstances, 
such as where there are witnesses who will 
soon scatter or it is believed a claimant or 
other important witnesses cannot or will not 
give ordinary written statements. 


Some suggestions will now be made for 
the aid and guidance of the investigator in 
taking statements generally. 

(a) If the witness is friendly, care should 
be taken to help the witness make his story 
consistent with known physical facts and 
the laws of physics. There lies the impor- 
tance of the investigator’s having made a 
sketch of the scene of the accident. If the 
witness’ version will not harmonize with the 
physical facts, his testimony may be dis- 
credited by the opposition in event of trial. 

(b) If the witness is hostile, then it is 
desirable to have him warring with the physi- 
cal facts and if he is inclined to do so, no 
effort should be made to help him. The in- 


-accuracies and exaggerations of the hostile 


witness may be useful as impeachment matter. 


(c) Conclusions should be avoided and 
facts rather than opinions should be stated. 
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(d) Layman’s language or language of the 
witness, rather than investigator’s or lawyer’s 
language, should be used. 

(e) Be sure to inquire concerning, and 
include in the statement, exclamations or 
admissions made by any witness or party 
at or about the time of the accident which 
may be admissible as res gestae. 

(f) Only in unimportant cases or with un- 
important witnesses, should one witness merely 
approve the statement of another. Where 
this is done it is better to have the second 
witness make his handwritten statement on 
a separate sheet of paper and therein refer 
to and approve the first statement. 

(g) In some situations it is better to cover 
separate or distinct aspects of the case in 
separate statements of a witness. For ex- 
ample, if there are policy defenses under a 
liability insurance policy, it may be better 
to cover policy matters and defenses in one 
statement and the facts as to liability and 
damages in another statement. 

(h) Do not ask a witness whether or not 
he will give a written statement. Simply 
Start taking the statement and when it is 
completed ask him to read it and if he says 
it is all right tell him what to write and 
where to sign. 


(i) Generally it is preferable that the in- 
vestigator not sign the statement as a wit- 
ness to signature. When the statement is 
used in impeaching a witness, if the investi- 
gator who has signed as a witness to signa- 
ture is not produced as a witness, opposing 
counsel may comment on the failure to pro- 
duce the investigator or claim man. On the 
other hand, if the claim man is produced as 
a witness, his insurance connections will 
likely be vividly portrayed before the jury. 
Where there is some member of the family 
of the witness present, it may be advisable 
to have such person sign the statement as 
a witness. 

What should be covered in taking a state- 
ment is a subject as broad as the range of 
human affairs and is too extensive for inclu- 
sion in a paper of this kind. However, out- 
lines for depositions (which may be useful 
in checking the elements of a statement or 
an investigation) will be found hereafter; 
one on page 32 covers an automobile acci- 
dent and another on page 35 covers a 
falling accident. 


Witness Report by Investigator 


There are things which are better omitted 
from a statement and which can be better 
preserved elsewhere. For instance, data in 
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regard to other witnesses who may have 
seen the accident should not be put in a 
signed statement because it may later de- 
velop that these witnesses are hostile or un- 
available, and if the statement has to be 
produced in court, adverse inferences may 
be drawn by reason of the fact that our 
client does not produce the witnesses named 
in the statement. It is important to know 
whether the witness has given a signed state- 
ment to the opposition, but this information 
should not ordinarily be put in a written 
statement. Also, the witness should be cau- 
tioned not to give statements to others and 
a record of this instruction should be made 
other than in our statement. 

Such matters can be well covered in a 
special form which the writer calls a witness 
report. A suggested form for a witness re- 
port will be found on page 45. The investi- 
gator should be equipped with such forms 
and should complete the same immediately 
after taking the statement and before part- 
ing company with the witness. The regular 
use of the form is good assurance against 
overlooking the important matters therein 
suggested. 


Photographs 


Investigators should be trained in the use 
of a camera. If a camera is used in the 
investigation, a great deal of useful infor- 
mation may be preserved which would other- 
wise be lost forever. A company regularly 
employing investigators or claim men can 
well afford to see that such personnel are 
given instruction on this subject and over a 
period of years the information thus pre- 
served and made available will well repay 
the expense. Moreover, from the standpoint 
of the claim man, if the company does not 
provide the instruction he should do it on 
his own. Skill with a camera offers much 
to enrich living and aside from the satisfac- 
tion of doing better work, dividends in beauty 
observed and preserved will be received which 
will well reward the efforts. 

When commercial photographs are taken 
(and they should be taken in important 
cases) there are some points worthy of men- 
tion. Especially when the photographer is 
located in a small town and cannot be de- 
pended upon to use discretion, it is well to 
have an understanding that the negatives 
as well as the prints shall belong to our 
client. This is good protection against the 
negatives getting into the wrong hands. 
Again, when photographs are purchased 
from amateurs or other on-the-scene photog- 
raphers, it is advantageous to purchase both 
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the negatives and the prints, as else the 
negatives may be lost and not available at 
a later time for enlargment or other purposes. 


In connection with commercial photo- 
graphs, a legend preserving useful infor- 
mation pertaining to each photograph should 
be attached in a removable manner to the 
photograph. A suggested form—legend for 
photograph—will be found at page 43. 


Stopping Distances of 
Moving Vehicles 


Some fundamentals should be borne in 
mind by all who deal with problems involv- 
ing speeds and stopping distances. 


First, distances traveled by vehicles in the 
same amount of time vary in proportion to 
their speeds, or in other words, vary as vary 
their speeds. For example, if one vehicle 
is traveling at 20 miles per hour in approach- 
ing the point of collision and another at 40, 
the faster moving vehicle travels twice the 
distance that the slower moving vehicle trav- 
els in the same time. It is remarkable how 
frequently investigators permit friendly wit- 
nesses to ignore unwittingly this physical 
law in relating the facts of an accident. 


Second, a vehicle travels seven and one- 
third feet per second for each five miles per 
hour of speed. This physical law can be 
translated into a rule of thumb that a vehicle 
travels in feet per second one and a half 
times its speed in miles per hour. 

Third, to obtain the stopping distance of a 
motor vehicle, reaction time and braking 
time must be added together. Reaction time 
is the time after a stimulus is revealed (what 
the driver sees) until he can act (set the 
brake) and according to many authorities 
is on the average three fourths of a second. 
The distance traveled in three-fourths sec- 
ond will vary with the speed. Thus, at 60 
feet per second (40 miles per hour) in the 
usual reaction time the vehicle will travel 
approximately 45 feet. At 90 feet per second 
(60 miles per hour) in the usual reaction 
time, the vehicle will travel approximately 
67.5 feet. 

Braking distance is the distance the ve- 
hicle will travel after the brakes are applied 
and before coming to a stop. It varies not 
as vary the speeds but rather as vary the 
squares of the speeds. (See “The Driver,” 
page 28 (American Automobile Association, 
1950).) For example, the speed at 40 miles 
per hour is double that at 20 but the braking 
distance at 40 miles per hour is four times 
the breaking distance at 20. At 60 miles per 
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hour the speed is three times that of 20 but 
braking distance at 60 is nine times the 
braking distance at 20. If we can remember 
the braking distance at 15 or 20, it is thus 
possible by this rule of thumb to approxi- 
mate the braking distance at multiples of 
such speeds. 

At pages 44-45 appear certain tables 
pertaining to this subject of stopping time 
and distance. 


Report or Summary of Investigation 


Where reports must be made to a home 
office or other supervising authority, a com- 
prehensive report or summary should be 
made as soon as practicable. Indeed, where 
no report is to be made elsewhere, a sum- 
mary in such form makes the information 
more readily useful for local handling and 
at the same time tends to reveal gaps in the 
investigation. The information should be 
grouped according to subjects so that par- 
ticular parts may be quickly found. An out- 
line for report or summary of investigation 
will be found on page 45. 


Such of the headings suggested in the 
form outline should be used as will facilitate 
the use and understanding of the particular 
report. Additional headings should be sup- 
plied to fit the needs of the case. Inasmuch 
as our basic approach is to develop early 
valuation of the case, settlement contact and 
low-cost disposition, this report should cover 
this subject explicitly. 

The investigator or field man should not 
fail in reporting to recommend both as to 
strategy and settlement value. He has not 
done his job if he merely dumps the matter 
in the lap of the home office or supervising 
authority, saying, “‘Please let me know what 
to do.” If the field man is competent he 
should have a worthwhile opinion as to value 
and strategy and the home office or super- 
vising authority is entitled to the benefit of 
that opinion. If he does not have authority 
to make settlements, he should negotiate 
without commitment, develop minimum set- 
tlement possibilities and transmit the same 
with his recommendation. It is remarkable 
how successfully negotiations can many times 
be carried on without either authority or 
commitment. 


Relationship with Other Parties 
Against Whom Claim Is Made 


Where two insurance companies or other 
parties are involved in the defense of a claim, 
they should contact each other at the earliest 
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practicable moment and try to work out a 
percentage formula for their respective con- 
tributions, based on their several odds and 
equities. If that is done, the negotiations can 
be entrusted to one party with the result 
that the parties aid rather than injure each 
other. If each party against whom claim 
is made knows the facts early in the game 
and instead of jockeying, faces tacts fairly, 
it should be possible in most cases to work 
out a percentage formula or other basis for 
cooperation that will be beneficial to both 
prospective defendants. 


Failure of defendants to work out a basis 
for cooperation in almost every instance en- 
ables the claimant or his attorney to play 
one defendant against the other and eventu- 
ally both defendants end up by paying more 
than they should and would have paid had 
they worked together. A regular practice 
to sincerely attempt to work out a percent- 
age formula or other basis for cooperation 
between defendants is a procedure highly 
conducive to low-cost disposition. 


Claim Department and Trial Attorney 


The service of the claim department and 
the lawyer to society in claims and litigation 
is to resolve claims and controversies ac- 
cording to the laws and standards of the 


time. The claim department and the attor- 
ney are members of a team seeking elimi- 
nation of claims and controversies at the 
point of low cost. An early compromise 
based on the probabilities most of the time 
yields a more equitable and beneficial result 
to both parties than would a final adjudica- 
tion. It follows therefore that this team- 
work serves the interests both of the client 
and of society. To this end some sugges- 
tions will now be made for the better co- 
operation of the claim department and the 
trial attorney. 


Under 28 U.S. C. A. 1446 (b) a case must 
now be removed to a federal court within 
20 days after service. Many times removal 
of a case involves difficult questions of law 
and fact that cannot be properly handled 
with last minute hurry-up attention. The 
claim department should be on the alert to 
recognize diverse citizenship or other grounds 
of removal and to refer or consult with the 
attorney at the earliest possible moment if re- 
moval appears feasible and advisable. 

As soon as practicable after the file is re- 
ferred, it should be reviewed by the trial 
lawyer. He should then recommend addi- 
tional investigation and generally the prepa- 
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ration and strategy deemed most likely to 
effect early and low-cost disposition or suc- 
cessful defense. If the case is merely ac- 
knowledged and forgotten until a short time 
before trial, the opportunity not only for 
thorough preparation but also for choice of 
strategy and the chances to effect low-cost 
disposition may then have been lost. 

Even after suits are filed, probably 90% 
of them are settled without trial. Neverthe- 
less, many defense lawyers do not recognize 
the importance of early development and 
continuous maintenance of settlement con- 
tact. They frequently deem it a sign of 
weakness to talk about settlement at all 
until the case is set for trial. If settlement 
contact is made at only one time, when the 
plaintiff's attorney has the leverage of an 
immediate trial setting, no choice is afforded 
in picking the point of low-cost disposition. 
Instead only one time is chosen and that 
under compulsion after both sides have in- 
curred heavy preparation expenses and when 
a high-point rather than a low-point settle- 
ment is likely. 

Of course it is not the task and function 
of the lawyer merely to try to negotiate set- 
tlement. Thorough preparation, competent 
handling and a proper show of and capacity 
for fight are always important in obtaining 
low-cost disposition. Moreover, unless the 
case is thoroughly prepared, we may not 
know what it is really worth. Thorough 
preparation provides a solid basis for either 
a sound settlement or a good fight, and will 
many times over-save or pay for its cost in 
the results obtained. 

Ordinarily within a month after a case is 
referred, the plaintiff's deposition should be 
taken if local practice permits. A thorough 
deposition of the plaintiff is most helpful in 
exploring the weaknesses and strengths of 
any case. The contacts with the plaintiff's 
attorney in connection with the deposition 
offer fine opportunities to develop settlement 
possibilities. After depositions are taken, 
the lawyer should again review the file and 
recommend additional investigation and the 
strategy best calculated to effect low-cost 
disposition. 

An outline of points to be covered in a 
plaintiff's deposition will be found at page 37. 
Outlines for depositions covering in detail 
two common types of accidents will be 
found, one on page 32 covering an auto- 
mobile accident, and another on page 35 
covering a falling accident. 

If a case is to be tried, the trial recom- 
mendations of the trial lawyer should be 
made as much in advance of the trial setting 
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as possible. An outline of checks on trial 
preparations which may be of use to attor- 
neys and supervising authorities will be found 
at page 31. 


It is worthy of re-emphasis that the lawyer, 
claim man and home office representative 
should understand that they can best serve 
by team work in early grasping and facing 
of facts and continuous maintenance of set- 
tlement contact with a view to picking the 
point of early and low-cost disposition. 


Odds—Valuation of Claim 
or Lawsuit 


The naive may suppose that justice is cer- 
tain in every case. The reality is that the 
result of a particular lawsuit is uncertain. 
The frailties and fallibilities of witnesses, 
parties, counsel, jurymen and judges, com- 
bined with the imponderable “breaks,” make 
exact forecast of the outcome of one case 
impossible. 

There is also uncertainty as to the law. It 
is not the law in books but the law that is 
actually applied which controls the particu- 
lar decision. The law in the books is merely 
source material which assists the lawyer in 
estimating the probabilities based on what 
rules are likely to be applied by the court. 
Moreover, there are uncertainties involved 
in the growth of the law. As Cardozo elo- 
quently said, “Existing rules and principles 
can give us our present location, our bear- 
ings, our latitude and longitude. The inn 
that shelters for the night is not the journey’s 
end. The law, like the traveler, must be 
ready for the morrow. It must have the 
principle of growth.” (Cardozo, The Growth 
of the Law, page 19 (Yale University Press).) 

There are thus uncertainties not only as 
to what the facts truly are but also what 
determination will be made as to what the 
facts are, and not only uncertainties as to 
what the law is but also as to how the law 
will change and grow. As there are so many 
elements which cannot be exactly foretold 
affecting the outcome of a lawsuit, it fol- 
lows that the estimation of probabilities is 
the best and most scientific method of ar- 
riving at the valuation of a lawsuit. 


In arriving at settlement value on the odds, 
we should first arrive at a figure which 
would represent a mean or probable value 
of the case if liability be assumed. Mean or 
probable value, liability assumed, has many 
factors. In arriving at such value there may 
be considered the reputation of claimant, his 
social position, his financial circumstances, 
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his personality and persuasiveness, his attor- 
ney’s ability, industry and resourcefulness, 
the claim or litigation status, the trend of 
jury verdicts, and judicial leanings or in- 
clinations in addition to the primary con- 
siderations of the nature and extent of the 
injuries and the amount of the special damages. 


If in representing the defendant we are 
mindful only of the low or minimum amount, 
or if the claimant’s representative is mindful 
only of the high or maximum amount, not 
much business can be done and neither the 
clients nor society will be well served. A 
willingness to go to the center between maxi- 
mum and minimum (or what might be termed 
the minimax) is in the long range interest of 
all concerned and will save much litigation 
expense for every one. (For an interesting 
discussion of the “minimax” principle see 
John McDonald, Strategy in Poker, Business 
and War (W. W. Norton & Company, Inc., 
1950).) 


After arriving at a mean or “minimax” 
value liability assumed, the odds should be 
estimated as to liability. It is to be borne 
in mind that there may be independent risks, 
each of which must be considered in arriving 
at the odds on liability. For example, in a 
jury case the plaintiff must on liability satisfy, 
first, the court on the law and second, the 
jury on the facts. There are thus these two 
independent determinations in respect of 
each of which the plaintiff has distinct and 
perhaps varying risks or odds. 

If the mean or “minimax” value of a case, 
liability assumed, is $5,000 and if the plaintiff 
has a 50-50 or one-half chance to survive 
the law points on liability, then the odds on 
the law questions indicate the odds value 
to be one half of $5,C00 or $2,500. If in addi- 
tion the plaintiff has yet a 50-50 risk on the 
jury, the combination of these two independ- 
ent risks makes the plaintiff’s case worth 
one fourth of $5,000, or $1,250. If, in the 
above case, the plaintiff’s chances on the law 
questions were one in three and with the 
jury one in three, then the net effect of these 
two risks would be that the plaintiff would 
have one in nine chances and the case would 
have an odds value of one ninth of $5,000 or 
$555.55. The mathematicians tell us that the 
probability that two independent events will 
both take place can be found by multiplying 
the fractions representing the separate prob- 
abilities of the events. 

(Two very readable books on the laws of 
probabilities and the computation of odds 
are Horace Levinson, Your Chance to Win 
(Farrar and Reinhart, 1939), and Oswald 
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Jacoby, How to Figure the Odds (Doubleday 
& Company, 1947).) 

Gamblers ordinarily say three to one, two to 
one or the like in stating odds. It is more con- 
venient for case valuation to describe the 
odds in fractional form, thus two to one may 
be stated as two in three. Two in three is 
readily converted into a fraction of two thirds 
whereas two to one sounds like one half 
but really is two chances in three. By 
stating the odds in fractional form, the frac- 
tion can readily be applied to the mean or 
probable value of the case liability assumed 
to reach an odds valuation. Describing a 
given case as a “liability case,” “a fair case” 
or “a nonliability case” imparts a very in- 
accurate opinion of the probabilities. The 
description of the probabilities of a party for 
victory as nine out of ten, one out of two, 
or one out of ten conveys a much clearer and 
more accurate idea. To say that a particular 
case is a nonliability case especially when there 
is a jury case on liability is many times to 
overlook that the defendant merely has fav- 
orable odds. The converse is true when it 
is believed that a case is a liability case. 


Let us assume that a company is con- 
fronted with three cases, in each of which a 
recovery in the amount of $3,000 would be 
expected if the plaintiff recovered, and that 
the plaintiff's odds are one in three on each 
case. According to the law of probabilities, 
the usual result would be that defendant 
would win two of the cases and lose one. 
If the cases can be settled for $1,000 each 
or a total of $3,000, then the settlement 
effects the same end result as would litiga- 
tion, except that the trial expense has been 
saved. If we can settle on the odds and 
also save the trial expense, a much better 
disposition has been effected than disposition 
by trial of all three cases. 


Of course, settlement on the odds as to 
recovery alone and without considering liti- 
gation expense is a “consummation devoutly 
to be wished” in serving our purpose of low 
cost disposition. As litigation is expensive, 
both to the plaintiff and defendant, the cost 
thereof should for the most part be ignored 
in determining settlement value. The side 
that is wrong on the odds can less afford 
the litigation expense than can the side that 
is right. If litigation expense were consid- 
ered the primary criterion, from the plaintff 
standpoint, decision would be reached to 
abandon every small claim because the claim 
was not worth the expense of litigation. Simi- 
larly, from the defendant standpoint, de- 
cision would be reached to pay every small 
claim because it was not worth the cost of 
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litigation to defeat it. The general rule 
should be, first, to decide settlement value 
on the odds as to the merits and without 
regard to litigation expense, and, second, to 
settle on the odds and fight when the op- 
ponent wants to buck the odds. 


While experienced claim men and lawyers 
wisely and soundly reach valuations without 
explicit consideration of the odds, it is easy 
to overlook factors if the odds are not con- 
sidered and it is helpful to check one’s lump 
judgments against specific consideration of 
and computation upon the odds. Even granted 
thorough training and experience it should 
be easier and more accurate to consider and 
express the probabilities in odds rather than 
by glittering generalities. 


“Whatsoever thou takest in hand, remem- 
ber the end, and thou shalt never do amiss.” 
May you find in these suggestions a little 
help in your quest for means and methods 
for the end of low-cost disposition. Perse- 
verance today in the quest for the better way 
—and tomorrow the still better way—yields 
strength and satisfaction and enables us more 
and more to make of our work a noble adven- 
ture in living. 


FORMS 


Authorization to Doctors 
and Hospitals 


NG hk cere iat, Hs te spesiciell eile AE ag RO Se 
You and each of you are hereby authorized 
and directed to do any and all of the fol- 
lowing things: 

(1) You will please disclose all facts per- 
taining to my physical condition and your 
care and treatment of me and your charges 
therefor, to or his representatives. 


(2) You will please permit them to ex- 
amine and make copies of all such records 
pertaining to me or you may furnish such 
copies to them. 


(3) You may also give them a written 
report pertaining to my physical condition 
and your treatment of me. 


(4) It is agreeable that you accept from 
them reasonable compensation for the things 
you do for them. 

ae 
Dated this. . 
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Checks on Investigation and 
Trial Preparation 


Checks on Investigation 


(1) Liability witnesses—statements 


(2) 
(3) 
(4) 
(5) 
(6) 


(7) 


(8) 


(9) 


(a) 
(b) 
(c) 
(d) 


participants, occupants 
accident report 

police report 
newspapers 

(e) neighborhood 

(f) all 

Photographs 

Plats 

Inspections 

Weather records 


Plaintiff's employers before accident 

interviewed 

(a) other claims and suits 

(b) time lost from work 

(c) data of physical examinations 

(d) written application for work 

(e) previous and subsequent employers 

(f) reason for quitting 

(g) police record 

(h) morals 

(i) sobriety 

(j) character, reputation 

Employers subsquent to accident 

(a) same as above and 

(b) complaints regarding disabilities or 

work 

work contrasted with disabilities 

claimed 

work changed or lightened 

(e) time lost from work 

(f) pay changed or docked 

If plaintiff is in school 

(a) time lost, before—after 

(b) grades before and after accident 

(c) physical examinations 

(d) complaints regarding disabilities 

(e) courses or activities changed or 
lightened 

(f) athletics, sports, 

other activities 


Neighborhood investigation 


(c) 


(d) 


gym, dancing, 


(a) complaints of pain or disability 
(b) contrast activities and disabilities 
(c) trips, vacations 

(d) athletics, sports 

(e) bridge, dancing or social activities 
(f) work about house or lawn 

(g) house repairs 

(h) hobbies 

(i) lay-offs from work (or school) 


(3) 


(k) 
(1) 


doctors, hospitals, any visits or 
attention 

other accidents 

other illnesses 
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(10) 


(11) 


(1) 


(4) 
(5) 
(6) 


(8) 
(9) 


(10) 
(11) 


(12) 


(13) 


(14) 


(15) 
(16) 


(m) financial condition 
—bills owed 
—collectors 
—if in distress, reason for 
—relief 
—charity 
—social security 
—unemployment compensation 
—pension 
(n) sobriety 
(o) brawls, fights 
(p) morals 
(q) police record 
(r) character, reputation 
Medical 
(a) reports 
(b) hospitals 
(c) clinics, dispensaries 
Subrogation fully developed 
(a) workmen’s compensation 
(b) other 


Checks on Trial Preparation 


Investigation completed as before sug- 
gested 
Settlement negotiations completed 


) Report to supervisory authority and 


trial authority granted 

Witnesses interviewed and available 

Subpoenas arranged 

Depositions signed and filed 

Up-to-date physical examination 

Notice given regarding policy limits 

Documentary evidence 

(a) originals available 

(b) identification available 

(c) notice to opponent 
originals 

(d) subpoenas duces tecum 

Index depositions or transcripts 

Outline elements of proof 

(a) for plaintiff 

(b) for defendant 

(c) check against witnesses and see 
there is witness for each element 

(d) pick and study weaknesses of each 

side 

Examine pleadings—amendments neces- 

sary 


Evidence rulings to be anticipated 

(a) what evidence of opponent should 
be excluded 

(b) what evidence 
objected to 


to produce 


of ours will be 
Prepare motions for instructed verdict, 
etc. 

Prepare instructions or requests 

Law points 

(a) research made 

(b) trial brief if necessary 
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Automobile Accident Deposition 
(1) The driver 


(a) 
(b) 
(c) 


(d) 


(e) 


address 
occupation 
experience 
—as driver 
—with particular vehicle 
previous driving history 
—accidents 
—traffic violations 
drivers license 
—in force 
—ever revoked or suspended 
—if so, when, for what 
physical defects 
—eyes 
—glasses 
—who fitted 
—when 
—ears 
—hearing aids 
—who fitted 
—when 
—artificial limbs or eyes 
physical condition 
—sleep night before 
—illness 
—fits, fainting, seizures 
emotional stress 
—under any at time 
—had anything happened to worry, 
grieve, upset or make angry 
alcohol 
—when 
—where 
—occasion or celebration 
—how much 
—who present 
—all 
—habitual 
—tests made 


2) Each vehicle involved 


(a) 


description 
—make 

—model 
—weight 
—length 
—width 
—height 

—age 

—load capacity 
—load 
ownership 
—namie registered 
—title certificate 
vehicle history 
—wrecks 
—repairs 


—when 
—for what 
—by whom 
lights 
—capacity 
—adjustments or repairs 
—blinding 
—condition at time 
—burning, all 

—up 

—down 

—distance reveal objects 
brakes 
—condition 
—adjustments 
—repairs 
stop light 
—condition 
—what turns on 


tires 

—age 

—when purchased 
—from whom 
—mileage 
—condition 

horn 

—type 
—condition 
windshield 

—type 

—clear or covered 
—steam, frost or dirt 
—wiper working 
windows 

—open or closed 
—clear or covered 
steering gear 
—condition 
chains 

—on 

—what wheels 
—when put on 
—where 

—if not, why not 


The trip 


(a) 


persons along 

—names and addresses 
—inter-relations 

—where each entered vehicle 
—where each sitting 
—consideration for passage 
—division of expenses 
—<destination and mission of each 


joint enterprise-agency 
—purpose of trip joint 
—who paid expenses 
—how paid 

—gas and oil 
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—auto repairs 
—what carried in auto 
—control 
—right of 
—actual 
—detours 
—all agreements 
(c) trip out 
—from where to where 
—what for 
—who suggested 
—whose benefit 
—course taken 
—who directed 
—control 
—right of 
—actual 
—detours 
—hurry 
—time due 
—appointments 
—what said about 
—protests or warnings 
—by whom 
—when, where 
—all 
(d) trip back 
—from where to where 
—for what 
—who suggested 
—whose benefit 
—course taken 
—who directed 
—control 
—right of 
—actual 
—detours 
—hurry 
—time due 
—appointments 
—what said about 
—protests or warnings 
—by whom 
—when, where 
—all 


(4) Scene of accident 
(a) streets or roads 
—width 
—grades 


—pavement type and condition 


—curbs, parkings 
—street car tracks 
—shoulders, ditches 

(b) obstructions to view 
—buildings 
—terraces, walls 
—trees, bushes, growths 
—any other 

(c) lighting 
—street lights 
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(6) 


(7) 


(8) 


(d) 


(e) 


Tim 
(a) 
(b) 
(c) 


—other lights 

—what burning 

parked vehicles 

—where 

—what 

—how many 

traffic controls or signs 

—lights 

—sequence 

—how many 

—where 

—other signs 
—how many 
—where 
—what on each 

e 

date 

time of day 

light or dark 

—sunset or sunrise 

—moon 

—moon phase 


Weather conditions 


(a) 


(b) 
(c) 
(d) 
(e) 


precipitation 

—what 

—when 

clear or cloudy 

wind 

temperature 

effects of weather conditions 
—on pavement or road 
—on vehicles 

—on windshield 

—on windows 

—on traction 


Just before the accident 


(a) 
(b) 
(c) 
(d) 
(e) 
(f) 
The 


(a) 


(b) 


(c) 


what doing before accident 
talking 

radio on 

smoking 

hands—wheel 
exclamations 


accident 


other traffic 

—pedestrians 

—vehicles 

—where 

—direction moving 

—all 

traffic lights 

—what lights and changes 
—where each vehicle when changed 
—what each vehicle did after change 
first saw other vehicle 
—obstructions to view 

—where each then 

—distance from curb 

—distance from each other 
—speed of each 
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when next saw other vehicle 
—same questions as in (8) (c) 
(e) course of each after saw other 
—changes 
—where each 
—to point of collision 
(f{) speeds each after saw other 
—changes of each 
—where when changed 
—speed each at collision 
(g) brakes first applied 
—where each 
—hand or foot brake applied 
—distance traveled after applied 
—decrease in speed 
(h) first noticed danger of collision 
—where each then 
—what did to avoid 
(i) signals 
—horn 
—where each vehicle 
—all 
—arm signal 
—where each vehicle 
—how far traveled while arm out 
(j) gear traveling in 
—each shift made 
—when, where, why 
(k) collision 
—point or place of collision 
—fix forwardly and laterally 
—parts first touched 
—where heading 
—direction each heading 
—each vehicle front end position 
—each vehicle side position 
—violence of collision 
—glass broken 
(1) first stopped after collision 
—where each then 
—fix forwardly and laterally 
—<distance each moved after col- 
lision 
(m) last chance doctrine 
—condition of vehicle 
—brakes 
—horn 
—steering gear 
—windshield 
—discovery of peril 
—<istance could stop in or avoid 
under conditions 
—could have avoided 
—stopping 
—swerving 
—slackening 
—horn 
—other measures 
—claimant oblivious of danger 
—could claimant extricate self 


(9) 


(10) 


(11) 


(12) 


(13) 


(14) 


After accident 
(a) where each person 


(b) condition and injuries of each per- 
son 


(c) removal each person from vehicles 
(d) all happenings at scene 


(e) all conversations at scene 
—participated in 
—heard 
(f) police 
—names or numbers of officers 
—what persons or drivers told 
—what heard others tell 
—arrests 
—photographs, measurements 
(g) liquor 
—persons drinking or intoxicated 
—liquor in or about vehicles 
(h) persons taken away 
—when 
—how 
—who 
(i) vehicles taken away 
—when 
—how 
—who 
—where to 
Tracks and traces 
(a) skid marks 
—where 
—length 
—both wheels 
—even and equal 
—measurements 
—who 
—what 
(b) debris 
—describe 
—location 
Witnesses 
(a) names 
(b) address 
(c) all 
Photographs 
(a) who 
(b) when 
(c) what 
Newspaper articles 
(a) when 
(b) what newspaper 
(c) photographs 


Damages each vehicle 
(a) purchased or traded before or after 
—when 
—where 
—from—to whom 
—price, cash, mortgage 
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(b) mileage 
—when acquired 
—at accident 
—now 
(c) loss of use 
—use made before accident 
—hire another, cost 
(d) physical damage 
—describe all 
(e) estimates procured 
—from whom 
—amounts 
—all 
(f{) repairs 
—by whom 
—cost 
—condition after repairs 
—all 
(gz) still own 
(h) if sold 
—when 
—where 
—for what 
—to whom 


(15) Contributory negligence of occupants 


(a) look out 


(b) know danger of collision before 


—when 
—where 
—what said or did 

(c) protests or warnings 
—all 

(d) intoxication 
—(see (1) (i) for details) 
—drivers 
—occupants 
—realize danger 
—any action taken 

(e) recklessness of driver 
—knowledge 
—on previous occasion 
—on this occasion 


(16) Pedestrian injured 


(a) clothing 

(b) colors and visibility 
(c) running or walking 
(d) what carrying 

(e) persons with him 

(f{) looking where 

(zg) course and movements 
(h) cane or crutches. 


Falling Accident Deposition 


(1) Physical or emotional condition 


(a) anger, upset or emotional disturb- 


ance 
(b) sleep the night before 
(c) illness, dizziness, fainting 


(d) alcohol 
Liability Claims and Litigation 


(2) 


(3) 


(4) 


(6) 


Physical defects or deformities 
(a) limbs 
—artificial 
—defects 
—arch supports 
—ankles turn 
—special shoes or equipment 
—operations or treatment 
(b) eyes or vision 
—defects 
—glasses 
—wearing, when fell 
—bifocals 
—when fitted, by whom 
—operations or treatment 
Previous falls 
(a) ever injured in a fall before 
—any record made of 
—in store, hospital or other place 
(b) if so, when—describe place and fall 
(c) all fall injuries 
(d) frequency of falling 
(e) high blood pressure, fits, fainting, 
dizzy spells, epilepsy 
The trip 
(a) purpose of trip 
—hurry 
—reason for 
(b) date and time 


(c) persons with 
(d) route taken 
—other routes available 
—why chose this route 
(e) familiarity with route 
—how often 
—when last before 
Permission or invitation 
(a) from whom 
(b) when—where 
(c) for what 
(d) trespasser, licensee, invitee 
Place of fall 


(a) describe fully 
(b) surface or floor covering 
(c) rooms, objects, obstructions 
(d) familiarity with 
Lighting 
(a) natural 
—time of day 
—windows 
—other openings 
—awnings, shades, curtains 
—effects of weather conditions 
(b) artificial 
—each fixture, location, size, ca- 
pacity 
—bulbs, watts 
—on or off 
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(c) plenty of light 
—see hand 
—read newspaper headline, small 
print 
—see toothpick on floor 
Traffic at place of fall 


(a) what 
(b) who—names and addresses 
(c) all 


(9) Weather 


(a) precipitation 
—what kind 
—when 

—how much 
—accumulation 
effects 

—on place 
——on shoes 
—on you 

(10) Shoes 


(a) type and description 
(b) bought when, where 
(c) soles 
—rubber, leather, composition, re- 
soled, when 
(d) heels 
—rubber, leather, composition, height, 
reheeled; when 
(e) what became of shoes 
—worn since, repaired since, pre- 
serving 
(11) Wearing apparel 
(a) dress 
(b) suit 
(c) cloak, outer garment 
(d) hat, veil 
(e) gloves 
(f) cleaned, altered or repaired since 
(gz) preserving 


(8) 


(b) 





(12) Carrying what 
(a) 
(b) 


(c) 


clothing 

purse 

packages 

—size, weight 

umbrella 

anything else 

—side, weight 

(f) how carried—each—all 
Fall 
(a) 


(d) 
(e) 


(13) 
looking where 

—happenings to distract 
—traffic to watch 

—see spot where started to fall 
—could have seen if looked 
—what saw there 

holding to 

—any person 

—railing 

—anything else 


(b) 


(14) 


(15) 


(16) 


(17) 


(c) 


(d) 


(e) 
(f) 





which foot started fall 

—slipped 

—tripped 

—stumbled 

—turned 

—over stepped 

—under stepped 

—slipped on foreign 
liquid 

what caused fall 

—see 

—infer 

—mere guess 

what part of body first struck what 

landed where 

—position 


object or 


Defects 


(a) 


(b) 


(c) 


(d) 


construction defects 

—any 

—how long there 

—fully describe 

—when first noticed 

maintenance defects 

—any 

—age 

—how long there 

—fully describe 

—when first noticed or there 
foreign objects, liquids or sub- 
stances 

—any 

—age 

—how long there 

—fully describe 

—when first noticed 

—who put it there 

—why 

any other defects—same inquiries 
last above ( 


(1 


(1! 


Notice of defective condition 


(a) 
(b) 
(c) 
(d) 


complaints 

previous accidents at place 

all you know 

any other persons having knowl- 
edge 

—how long 


Witnesses to accident 


(a) 
(b) 
(c) 
(d) 
(e) 


anyone with you 

anyone about 

anyone talked to at place 
employees of defendant 

all 

—names, addresses, etc. 


Ple 


After accident 


(a) 
(b) 


lying where 
—how long 
helped 

—by whom 
—all 


Lia 
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(19) 


(20) 


(21) 





(c) 
(d) 


place 
—condition after 
clothes 
—condition after 
things carried 
—where 
—condition after 


(f) foreign liquids or other substances 
—on hands 
—on body 
—on clothes 
(g) persons present 
—all 
(h) conversations 
—cause of fall 
—conditions 
—with defendant or employees 
—all 
(i) examination of place or conditions 
—by you 
—by others 
—all 
(j) attention 
—assistance or contacts with de- 
fendant 
—at place 
—since then 
—all 
(k) all happened at scene of accident 
Left place of accident 
(a) how long after 
(b) with whom 
(c) walk or conveyance 
(d) where went 


Trips back 

(a) when next after 

(b) who with or present 
(c) all observed 
Photographs of place 


(a) any made 

(b) when and by whom 

(c) at whose instance 

(d) ever seen any 

(e) look at before testifying 
Inspections of place 

(a) 
(b) 
(c) 
(d) 


any made 

when and by whom 

plats, sketch, blueprint, reports 
what shown or indicated 


Plaintiff's Deposition 


(1) 


Liability 


(Personal Injury) 
Names of plaintiff 
(a) 
(b) 


full name 

ever known by other name 
—when 

all names ever known by 


(c) 
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(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 


Voir dire information 

(a) insurance coverage 

(b) business connections in county or 
district 

(c) relatives in county or district 


Age and birth of plaintiff 
(a) where born 
(b) birth date and age 


Family data re plaintiff 
(a) parents 
—names and addresses of each 
(b) brothers and sisters 
—names and addresses of each 
—all 


Education of plaintiff 

(a) highest grade finished 
—where 

—when 

colleges or vocational schools 
—names and addresses 
—years attended 

—degrees or courses completed 
if still in school 

teachers 

—grades 

—loss of time from school 


(b) 


(c) 





Marriage data re plaintiff 


(a) how many times married 
(b) full name (maiden) of first spouse 
(c) when and where married 
(d) if terminated 
—how 
—divorce suit ever filed 
—where and when 
—who filed 
—grounds 
—decree or disposition 
(e) each other marriage 
—same questions as above 
(f) living with present spouse 
—if separated 
—when 
—why 
—all 


Children of plaintiff 

(a) names 

(b) ages 

(c) addresses 

(d) by which spouse 

(e) all 

Residences of plaintiff 

(a) first here 

(b) each other address 
(c) all here 

(d) what other cities lived 
(e) each place, same questions as above 
Landlords since accident 
(a) who paid rent to 

(b) all since accident 
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(10) 


(11) 


(12) 


(13) 


(14) 


Persons living at same place with 


plaintiff since accident 
(a) roomers 

(b) roommates 

(c) boarders 

(d) others, all 


Personal contacts since accident 


(a) nursing or assistance 
(b) servants 
(c) fiances 
(d) telephone 
—neighbors’ telephones used 
Employment before our accident 


(a) first here 
(b) name employed under 
(c) when 
(d) position 
(e) time off for illness or accident 
(f) wages received 
(g) when quit and why 
(h) interval between employments 
(i) next employment 
—same questions as above 
(j) all employments here 
—same questions as above 
(k) all employments elsewhere 
—same questions as above 


Previous accidents and injuries 
(a) ever had any before our accident 
(b) first accident when 
(c) where 
(d) persons involved 
—address of each 

(e) what happened 
—witnesses 

—addresses of witnesses 
(f) employment at time of accident 
(g) injuries 

‘ —all 
—recovery 
doctors and hospitals 
treatment 
—what 
—how long 
—all 
loss of time 
suit or claim 
—lawyer 
—where suit filed 
—deposition taken 
—disposition of suit 
(1) accident insurance carried 
(m) each other accident 

—same information as above 

(n) all accidents 
(o) all claims 
(p) all suits 


(h) 
(i) 


(3) 
(k) 


Any accident or injury since our accident 
(a) if so, question similar to (13) 


(15) 


(16) 


(17) 


(18) 





Law suit experience 


(a) each other law suit 
(b) when 

(c) where 

(d) what nature 

(e) what attorney 

(f) disposition 

(g) all 


(h) experience as witness 
Any sickness or disease previous to our 
accident 

(a) each sickness or diséase 
(b) where living 

(c) doctors and hospitals 
(d) treatment 

—what 

—how long 

—all 

recovery 

—complete 

—when 


sickness insurance 


(e) 


(f) 
(g) 
(h) 
(i) 
(j) 
(k) 


mental illness 

fits or convulsions 
fainting spells 

epilepsy 

alcoholism 

—any treatment 

— if so, where 

—by whom 

—when begun and ended 
—each other treatment 
—all 

venereal disease 
—treatment 

(m) nervous breakdown 
(n) diabetes 

(o) tuberculosis 


(p) each other sickness or disease 
—same as (16) (b) to (e) 

Sickness or disease since our accident 

(a) if so, question similar to (16) (b) 

to (e) 

Medical and hospital history of plain- 

tiff previous to our accident 


(a) each doctor who has treated and 
examined not already told about 
—who 
—address 
—what for 
—treatment 
—recovery 
—where living then 


each other doctor—same as above 


osteopaths, chiropractors or other 
healers 
— if so, question similar to (18) (a) 
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(1) (20 


(21) 


(b) 
(c) 


Liak 


(d) x-rays 

—when 

—where 

—who took 

—parts of body 

—why taken 

operations not already told of 

—when 

—where 

—what for 

—doctor and hospital 

-—all 

hospitals and institutional care not 

already told of 

—each hospital 

—when admitted and when dis- 
charged 

—what for 

—recovery 

—doctor 

—all hospitals 

(g) clinic examinations 

(h) out patient or dispensary 

(i) general or city hospital 


(19) Dental care if teeth involved 
(a) 


(e) 


(f) 


each dentist who has treated or 
examined 
—name 
—address 
—what for 
—treatment 
—x-ray 
(b) other dentists 
— if so, same as above 
(c) all 
Relief or charity 
(a) when first 
(b) what for 
(c) what received 
(d) who from 
(e) how long 
(f) each other same as above 


(23) 


(20) 


(g) all 
(21) Military service data re plaintiff (24) 
(a) examination for military service 
—when 
—where 
—accepted or rejected 
—why 
(b) exemption claimed from military 
service oe 
—physical disability (25) 
—other claim of exemption 
(c) any service 
(d) if so, what and how long 
(e) illnesses, disease, accident or in- 
juries 
—if so, question similar to (13) 
or (16) 
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(f) 


hospitalization or medical care in 
service 


(gz) claim for compensation or disability 
(h) connection with military service 
(i) serial number 
(j) discharge 

—date 

—honorable or otherwise 
(k) “Will you agree that your military 


medical records can be examined 
by us and be admitted in evidence 
before the court and jury trying 
this case?” 

Defects of limbs and organs 

(a) eyes good 

—glasses 

—why 

—when last examined 

—who and address 

—wearing same at time of accident 

—bifocals 

hearing good 

—treatment for 

—hearing aid 

—using same 

—who fitted 

—when 

other limbs or organs involved in 

case 

(d) artificial eyes, limbs, arms, etc. 

Criminal record of plaintiff 

(a) arrests 

(b) charges 

(c) convictions 

—when 

—where 

—what court 

—what sentence 

—served where 

—from when to when 

—escape ever 

each other conviction 

—same questions as above 

(e) all convictions 

Relation to defendants or other parties 

(a) what was the relation 

(b) how was it created 

(c) when 

(d) by what, any writing 

(e) who had knowledge thereof 
—names and addresses 
—all 


(b) 


(c) 


(d) 


Place of our accident (see also Deposi- 
tion of Fall) 
(a) where 
(b) description 
(c) familiarity with place 
(d) defects 
—what 
—how long 
—knowledge or notice 
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(e) foreign liquids or substances 
—knowledge or notice 

(f) lighting 

(g) inspections 
—before accident 
—after accident 

(h) assurances and promises by de- 
fendants 

(i) complaints or protests by plaintiff 

(j) warnings by anyone 

(k) notices or signs 

Time of our accident 

(a) date 

(b) hour 

(c) how know 


(26) 


(27) Weather conditions at time of our 
accident 
(a) precipitation 
—at time of accident 
—preceding time of accident 
—following the accident 
(b) temperature 
—same questions as above 
(28) Instrumentalities 


(a) describe them 

(b) where obtained 

(c) choice by whom 

(d) plaintiff’s experience with 

(e) usual and customary 

(f) age and condition 

(g) defects 

—what 

—how long 

—knowledge or notice 

inspection 

—before the accident 

—after the accident 

assurances and promises by the 

defendant 

protests or complaints by the plain- 

tiff 

(k) warnings by anyone 

Methods, rules and practices 

(a) choice by whom 

(b) what were they 

(c) usual and customary 

(d) plenty of help 

(e) competence of participants 

(f) assurances and promises by de- 
fendant 


(h) 


(i) 
(j) 


(29) 


(g) promises and protests by plaintiff 
(h) warnings by anyone 
(30) Our accident 
(a) prospectant 
—what happened immediately be- 
fore 
—anticipation or knowledge of dan- 
gers 


—tendencies or natural laws known 
in operation 


(31) 


(b) 


(c) 


—cause of accident known before 

—assurances and promises by de- 
fendant 

—protests and complaints by plain- 
tiff 

—warning by anyone 

concomitant 

—what happened 

—what caused 

—what saw, heard, felt or sensed 

—what persons present 

—what persons participated 

—acts and conducts of each 

—names and addresses 

—all 

—all persons injured 

—exclamations res gestae 

retrospectant 

—traces, marks 

—end results and positions 

—effect on instrumentalities and 
place 


After the accident 


(a) 
(b) 
(c) 


(d) 


(e) 


(f) 


(g) 


condition and position of place and 
instrumentalities 

position of plaintiff and participants 
conversation and admissions 
—all at the scene 

—all since 

how long at the scene 

—all that happened while there 
removed from scene 

—how 

—when 

—by whom 

—who accompanied 
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inspection or observation of place 

and instrumentalities 

—what observed 

—when 

—all since 

police or other reports 

—all conversation 

—all persons 

—did you tell police you were in- 
jured 


(32) Witnesses 


(33) 


(a) 
(b) 
(c) 


persons with plaintiff 


persons with defendant 
all participants 


(d) bystanders at the scene 


(e) 
(f) 


names obtained 
addresses of each 


(g) all 
Plaintiff's injuries 


(a) 


tell of each injury 
—force and where applied 
—-correlate with injury 
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(b) pain 

—first when 

—to date 

recovery 
—complete 

—any disability now 
—all 


(c) 


(d) each other injury 


—same questions as above 


(e) all injuries 
(f) confined to bed 
—how long 
(g) confined to home 
—how long 
(h) when first to go outside house 
—what for 
—where to 
—who with 
(i) external cuts, bruises, marks or 


anything could see or feel on out- 
side of body 

—when first noticed 

—how long present 

—all 

tell all complaints now have from 
accident 

—have described all complaints 
—have described all disabilities 


(i) 


(34) Doctors, hospitals and treatment for 
accident 
(a) first doctor 
—acquainted with before 
—doctor suggest lawyer 
—lawyer suggest doctor 
—who suggested 
—first saw when 
—first examination and treatment 
—all complaints made to 
—all treatments 
—visits and calls 
—begun and ended 
—number 


each doctor 
—same as above 


all doctors 


was family doctor called 
—if not, why not 


osteopaths, 
practitioners 
—same as above 

hospitals 

—first 

—entered when 

—all complaints when entered 
—any roommate 

—nurses 

—operations 

—treatment in hospital 


(b) 


(c) 
(d) 


chiropractors, other 


(f) 
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(g) 
(h) 
(i) 
(3) 


—discharged when 
—with or without doctor’s advice 
or consent 
—each other hospital 
—same as above 
x-rays 
braces or appliances 
crutches or canes 
special beds, shoes or equipment 


Back injury 


(a) 


(b) 


pain 

—first when 

—dull or sharp 

—constant or intermittent 
—in exercise or repose 
—bending, stooping or lifting 
—on coughing or sneezing 
—running down leg 

atrophy in leg or thigh 


(36) Alleged miscarriage by female 


(37) 


(38) 


(39) 


(a) 
(b) 
(c) 


(d) 


previous pregnancies 
termination of such pregnancies 
if miscarried before 
—sudden or ill previously 
—any doctor 
—any hospital 
this miscarriage 
—how long pregnant 
—who diagnosed, when 
—visits to doctor previously 
—onset of pain when 

—who attended 

—who present 
—when miscarried 
—where 


Other female conditions 


(a) 
(b) 
(c) 
(d) 
(e) 


pregnancies 

interruption of pregnancies 
child births 

change of life 

female trouble 


Hiring of lawyer 


(a) 
(b) 


(c) 


(d) 
(e) 


when 

written contract 

—when 

—where signed 

—who present 

discharge of any lawyer 
—cause 

—how effected 

doctor recommended lawyer 
lawyer recommended doctor 


Employments since accident 


(a) 
(b) 
(c) 
(d) 
(e) 


date first worked 

where 

how long 

how get to work 

any change in work since accident 
—if lightened, who knows about 
—who did additional work 
—who relieved 
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who worked with 
—immediate superior 
—fellow workers 
earnings 
—before the accident 
—after the accident 
each employment since accident 
—same questions as above 
all 
if plaintiff a minor 
—living with parents 
—emancipation 
—what did with earnings 
—what gave to parents 
—contributions to others 
—who paid expenses 
—savings accounts, etc, in own 
name 
applications for employment 
—written or oral 
—examination in connection 
—recommendations or references 
—all 
Income tax reports, if in business 
(a) who prepared 
(b) copies retained 
(c) before accident 
(d) after accident 
(e) loss of business 
(f) loss of income 


Activities since the accident 


(a) home work 
—sweeping, making beds, dusting, 
laundry, cooking 
(b) social activities 
—dancing, giving dinners 
—clubs 
—attending dinners or luncheons 
—card parties 
—bridge clubs 
—officer in any organization 
sports 
—golf 
—tennis 
—swimming 
—hunting 
—fishing 
—any other 
—before accident 
—since accident 
—all 
vacations and travel 
—what 
—when 
—who accompanied 
—where 
—all 


Life insurance examination since our 
accident 


(a) each company 


(b) who examined 
(c) when 
(d) where 
(e) accepted or rejected 
(f) insurance now in force 
Settlement with joint tort-feasor 
(a) with whom 
(b) when 
(c) what paid 
(d) what signed 
(e) have you copy 
(f) attorney’s negotiation or approval 
Expense our accident 
(a) doctors 
—each doctor 
(b) medicines 
—all 
(c)- nurses 
—all 
(d) hospitals 
—all 
(e) x-rays 
—all 
(f) payments 
—part paid 
—part owed 
—payments by check or cash 
—all 
(g) all other expense 
General health 
(a) weight 
—before accident 
—since accident 
(b) appetite 
(c) sleep 
(d) strength or weakness 
(e) feel well 
(f) activities usual or impaired 
—when became usual 
(g) nervousness 


Fraudulent joinder of any defendant 
(a) to prevent removal 
—do you claim other defendant at 
fault 
—why did you sue him 
(b) to obtain improper venue 
—residence of parties 
—do you claim other defendant at 
fault 
—why did you sue him 


(47) Workmen’s compensation 


(a) rejection of act ever filed 

(b) claim filed 

(c) payments made 

(d) medical or hospital treatments 
rendered 

(e) what part of proceeds of case will 
be turned over by you to work- 
man’s compensation carrier 

(f{) agreement or understanding 
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(48) Preparation of case 
(a) what became of instrumentalities 
(b) trips back to scene of accident 
(c) inspections 
(d) changes made since accident 
(e) photographs 
—taken 
—seen 
—who took 
—when 
(f) experts retained or consulted 
(49) Reminders 
(a) who 
(b) where 
(c) what 
(d) when 
(e) with what 
(f) why 
(g) how 
(h) what was the act or incident 
(i) who did it 
(j) when was it done 
(k) where was it done 
(1) how and with what was it done 
(m) what notice 
(n) with what effect 
(o) who else in the deed did share 
(p) who else the deed did see 


Hints on Locating a Witness 


(1) From persons knowing witness 
(a) verify correct name or names 
(b) other names known by 
(c) inquire concerning 
—addresses 
—employments 
—telephone numbers 
—persons lived with 
—persons visited or visited by 
—relatives or friends 
—unions, lodges, clubs, fraternities, 
churches 
—charge accounts or other creditors 
—mail received—forwarded 
—life insurance carried 
—military or naval service 
—police record 
—other persons who might know 
—other means to locate 
—offer reward for effective in- 
formation 
(2) Use of city directory 
(a) verify correct name 
(b) last listed address 
(c) last listed employment 
(d) contact such employer 
(e) did witness then have telephone 
(f) if not, in what name was same at 
witness’ address 
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(g) contact person in whose name 
telephone is listed 
(h) get names of persons living at 
same address 
(i) contact such persons 
(3) Use of telephone 
(a) inquire of witness’ last number 
(b) ask telephone “information” re 
current service 
(c) contact business office, if phone 
in witness’ name 
(d) place person to person long dis- 
tance call, giving operator last 
number and other available data 
—have such call placed from near- 
by city if necessary 
(4) Use of post office 
(a) make inquiry, especially in small 
town 
(b) register a letter to witness, re- 
questing delivery to addressee only 
and return receipt showing ad- 
dress where delivered 
(5) Miscellaneous suggestions 
(a) public library card 
(b) credit associations 
—interview 
—pay for investigation or report 
(c) police 


Legend for Photograph 


Date and hour of taking.................. 
Height and point from which taken. . 
Distance from camera to principal object 


Signature of Photographer 


Letter to Witness 
Enclosing Interrogatories 


Ns os wae in 
I am sttomey for: ..........0cc6e< in the 
COOP... bekscxca Vv. ah ose 


order to do my duty in this case I need to 
know what the truth is about this occur- 
rence, whatever that is and whoever it hurts 
or helps. A list of questions is enclosed 
to which I request you to fill out answers, 
in your own handwriting. Also is enclosed 
an addressed and stamped envelope in which 
you can return the list when you have 
written in your answers. 


As a courtesy to you and as compensa- 
tion for your time in filling out these 
answers, I enclose my check for $1. It 
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STOPPING TABLES 


(The following table is reprinted from page 26 of War Department Technical 
Manual TM21-305, “Driver’s Manual,” (1944).) 


You are You will ; So you will 
If you go traveling travel this You willtravel travel a total 
this many this many many this many of this many 


a nD 
Te ee 


Feet Before More Feet 
You Can Get Before Your 
Miles Feet Each Your Foot on Brakes Can Feet Before 
Per Hour Second the brake * Stop You You Can Stop 


10 15 11 7 18 
15 22 16 15 31 
20 30 22 28 50 
25 27 43 70 
30 33 62 95 
35 38 84 122 
44 109 153 
49 135 184 
55 172 227 
60 210 270 
66 248 314 
77 337 414 


Cc Qu tn am A &) Cad A) A) es 


* Average reaction time of 0.75 second. 


These figures are for average reaction time and good brakes. The total stopping 
distance from 30 m.p.h. for a person with two-second reaction time, driving a car with 
four brakes, would be 88 plus 100, or 188 feet (or nearly twice the distance given above). 


(The following table is reprinted by permission of American Automobile Association 
from the 1950 revision of its booklet, “The Driver,” page 30.) 


STOPPING DISTANCES 


This table is for an average reaction time of 0.75 second and brakes that just meet the 
requirements of the Uniform Vehicle Code (44.5% efficient). (Public Roads Administration 
found that average passenger car brakes were about 48% efficient.) 


After seeing the dan- After you apply ae You will travel this 

a a = go ae a b .. | g0 peat distance Pe 

ty Cc 5 - Pact. this far before you this much farther the time you first 
IF YOU GO THIS FAST: are able to step on before your car see the danger un- 
the brake: stops: til your car stops: 


Miles Per Equivalent Feet Reaction-Time Braking Distance Total Stopping 
Hour Per Second Distance (Feet) (Feet) Distance (Feet) 


10 14.7 11.0 a9 18.5 
15 22.0 16.5 16.9 33.4 
20 29.3 22.0 30.0 52.0 
25 36.7 27.5 46.9 74.4 
30 44.0 33.0 67.5 100.5 
35 51.3 38.5 91.9 130.4 
58.7 44.0 120.0 164.0 
66.0 49.5 151.9 201.4 
73.3 55.0 187.5 242.5 
80.7 60.5 226.9 287.4 
88.0 66.0 270.0 336.0 
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BRAKING AND TOTAL STOPPING TIME 
For Various Speeds and Braking Efficiencies 


“EXCELLENT” BRAKES (0.75W) 


“GOOD” BRAKES (0.5W) 











. __ Braking Total Total ~ fetiee tee Total 
Speed Fe Reaction Reaction Braking Time Stopping Stopping Braking Time Stopping Stopping 
in Sec- Time Distance Distance (Sec- Time Distance Distance (Sec- Time Distance 
M.P.H. ond (Seconds) (Feet) (Feet) onds) (Seconds) (Feet) (Feet) onds) (Seconds) (Feet) 
10. = 14.7 0.75 11.02 4.5 0.61 1.36 15.5 7 91 1.66 18.02 
15 22.0 0.75 16.5 10.0 0.91 1.66 26.5 15 1.37 ale 315 
20 29.3 0.75 22.0 17.8 1.22 1.97 39.8 27 1.82 2.57 49.0 
25 36.7 0.75 27.5 27.9 1.52 2.27 55.4 42 2.28 3.03 69.5 
30 »=— 44.0 0.75 33.0 40.1 1.82 2.57 73.1 60 2.73 3.48 93.0 
35. 513 0.75 38.5 54.4 2.13 2.88 92.9 82 3.19 3.94 120.5 
40 58.7 0.75 44.0 71.3 2.43 3.18 153 107 3.64 4.39 151.0 
45 66.0 0.75 49.5 90.2 2.74 3.49 139.7 135 4.10 4.85 184.5 
50 73.4 0.75 55.0 111.4 3.04 3.79 166.4 167 4.55 5.30 222.0 
55 80.7 0.75 60.5 134.7 3.34 4.09 195.2 202 5.01 5.76 262.5 
60 88.0 0.75 66.0 160.4 3.65 4.40 226.4 241 5.47 6.22 307.0 


Source: American Automobile Association. ° 


would take some of my time or that of an 
associate to present this list of questions 
to you personally, and more of your time 
to have it done, and thus I can afford to pay 
the $1 and by accepting it you are under no 
obligation whatsoever to favor me in any way. 
Yours very truly 


Report or Summary of Investigation 


(1) 
(2) 
(3) 
(4) 


Policy é¢overage and identification 

Place or scene of the accident 

Time and weather conditions 

Persons involved: 

(a) assured’s relation to persons by 
whom acts done 

(b) drivers, or other participants 

(c) guests, etc. 

(d) other involved 

The accident 

(a) our version 

(b) claimant’s version 

(c) other versions 

Police, newspaper or other official re- 

ports 

Personal injuries 

Property damage 

Possible subrogation rights 

Liability (cover local rules, ordinances 

or statutes likely unknown to home 

office) 

Settlement negotiations 

Recommendations 

(a) strategy to effect 
position 

(b) reserve indicated 

(c) settlement value 

(d) generally 


(6) 


(7) 
(8) 
(9) 
(10) 


(11) 
(12) 
low-cost dis- 
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Witness Report 
File No. 

(1) Witness (full name) 

(2) Address Telephone 

(3) How long at present residence 
Owns or rents home 

(4) Married or single 
wife) ie: sia 
(5) Age..... Nationality, race color 

(6) Business or employer......... 
Business address........ Telephone 

(7) Position Length of service 

(8) Name and address of relative or other 
person who will always know address of 
witness egenaEn 

(9) Other means to relocate (lodges, in- 
surance, accounts and other contacts) 

(10) Names and addresses known of other 
witnesses to accident : 

(11) Kin to or connected with any party 
or the matter? What, and to whom? 

(12) Statement given to other side and if 
so, what, and to whom? 

(13) Instructions given regarding signing 


Name of (husband, 


statement or talking to others? (Yes. 
No ) 

(14) Willinggess as witness. . 
Friendly to whom 

(15) Personalty Appearance 


(16) Impairments, sight, hearing, limbs, 
etc. 

(17) Investigator’s opinion as to probable 
impression witness will make on trial 

(18) Comments 

Date. . 


(Investigator’s signature) 
(Blanks in above form should be of suf- 
ficient size to contain necessary data.) 


[The End] 
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By Harley J. McNeal 


Mr. McNeal, a partner in the law firm 
of McNeal and Barry, Cleveland, Ohio, 
delivered this paper at the Conference 
of Mutual Casualty Companies in 
Chicago on November 16, 1951. 


HE SUBJECT selected for discussion 

is one of utmost importance. While the 
subject is stated in the positive, we, as 
representatives of insurance carriers, must 
necessarily think in the negative. This, of 
course, does not mean that claims for legiti- 
mate injuries caused as a result of negligence 
should not be settled fairly in keeping with 
the facts. 

My personal experience has been, how- 
ever, that most claimants and plaintiffs are 
prone to exaggerate the extent and nature 
of their injuries arising from accidents re- 
gardless of the question of negligence. 

Our task then is to seek out the truth, We 
must carefully examine all claims to be sure 
our companies settle only claims involving 
injuries actually sustained. Claims involving 
fancied or magnified injuries should be 
treated accordingly. 

I do not go along with the theory that 
any claim should be settled. Just claims 
should, without question, be settled promptly, 
but unjust or builtup claims should be 
vigorously and stubbornly contested. Nui- 
sance claims deserve no sympathy; the 
sooner attorneys and claimants realize they 
can no longer make money by deliberately 
playing up injuries to encourage settlements, 
the better off our insurance carriers will be. 

To deny liability concerning a claim, and 
to have the denial stick, requires prompt and 
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Proof of Person 


efficient investigation into all phases of the 
claim. By this I mean the routine investiga- 
tion is not enough. A claim involving per- 
sonal injuries must be investigated carefully 
and thoroughly. 


When statements are obtained, the state- 
ments should be in the words of the claimant 
and the witnesses, no matter how grammati- 
cally poor or disjointed the wording. Do not 
ever allow adjusters or attornays under any 
circumstances to “dress up” statements by 
using words or phrases that no one except 
a trained investigator or lawyer would use. 
Above all, detailed statements should be 
taken which cover the injuries minutely. 
Further, a detailed description of the party 
suffering the injuries should be obtained— 
how he or she acted—what he or she did 
—where the cuts or bruises were located— 
what other injuries were apparent—what 
complaints were made, etc., so that one or 
two years later the trial attorney will have 
a foundation upon which to build an intelli- 
gent cross-examination in the event of trial. 


Avoid the use of opinions or conclusions 
in statements—get the facts—and facts only! 
The adjuster should be most careful when 
contacting the claimant to get information 
about the surroundings in which he finds 
the claimant; the dress, manner of speech, 
eccentricities, apparent physical defects, etc., 
so that an accurate appraisal of the mental- 
ity and financial status of the claimant can 
be made. Much can be gleaned from the 
expressions, dress and demeanor of a claim- 
ant. We can learn much about his alertness 
and behavior from an investigation into such 
matters. 
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Injuries in Claims and Suits 


The author discusses the methods by which ad- 
justers and defense counsel can fairly determine the 
validity of a particular personal injury claim 


By frequent contact, and through such a 
detailed report, determination can sometimes 
be made of the nature and extent of claimed 
injuries, and whether such injuries are gen- 
uine or feigned. For example, a noticeable 
change in dress, demeanor or habits can 
indicate brain damage which may not be 
suspected for some length of time by the 
claimant. 


Of course, to accomplish these things, the 
investigator must be on the job. Two or 
three days lapse of time in getting out on a 
personal injury claim has cost companies 
untold thousands of dollars because the 
specific matters which would have aided the 
defense have been forgotten by the parties 
or overlooked by the lazy investigator. 


Then, too, I cannot urge too strongly that 
the adjuster contact a doctor early in the 
handling of a personal injury claim. By this, 
I do not mean merely calling the doctor and 
arranging for an examination. I mean seeing 
the doctor and questioning him about what 
to expect and look for in connection with 
the particular injury in question. If this 
close association between doctor and ad- 
juster is established, it will be easier to 
detect the malingerer and faker; and to more 
readily identify the person suffering from a 
real injury. 


I know the adjusters are going to say 
here that all the doctors they know are too 
busy to take time to discuss claims. Actually 
I do not think this is true. I have yet to 
find a doctor examining regularly for insur- 
ance carriers who has said he is too busy 
to answer questions about personal injury 
cases. If you do have that experience, I 
would recommend using another doctor be- 


Proof of Personal Injuries 


cause the doctor that is too busy is only 
giving your claims and examinations a cur- 
sory examination; and you are undoubtedly 
paying out good money for mediocre services. 


1 would also recommend that the adjuster 
procure a medical dictionary and use it to 
become familiar with medical terminology. 
He should be familiar with the bones and 
joints and muscles of the body so that he 
can readily identify areas of pain and injury. 
Medical terms and phrases are important to 
the adjuster, and properly learned give him 
a useful tool in investigating a personal 
injury claim. For example, I know everyone 
is familiar with the picture of the male which 
appears in most medical texts, but how many 
have taken the time to look at the figure 
carefully and to identify the portions of the 
body labeled for identification ? 


The job of the adjuster does not end with 
the investigation. He must continually seek 
to educate himself. The more self education 
the adjuster obtains, the better the adjuster 
he will be, and the more avenues for ad- 
vancement are opened to him. Therefore, 
the more knowledge an adjuster can acquire 
about medical terms and symptoms, the 
more qualified he is to discuss the existence 
of personal injuries; and to know whether 
such claimed injuries could have been sus- 
tained in the accident under investigation. 


Also, the adjuster should familiarize him- 
self with motion pictures and the value 
thereof. So many serious cases can be 
settled on a reasonable basis or won at the 
hands of a jury if the adjuster has had 
foresight enough to arrange for the taking 
of motion pictures of the claimant. The 
use of a telephoto lens and a few hundred 
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feet of film may save a company thousands 
of dollars in being able to show the claimant 
who has deliberately lied about the nature 
and extent of the injuries sustained, 


I personally know of an instance when 
it was possible to save a company $10,000 
because of motion pictures taken of a plain- 
tiff. We were defending a clear liability 
case involving a lady alighting from a street 
car who was struck by the assured passing 
the standing street car. The injuries con- 
sisted of a fractured arm and shoulder, frac- 
tured leg and pelvis. The deposition of the 
plaintiff was taken before trial whereat the 
plaintiff claimed she was almost totally dis- 
abled. Motion pictures were obtained by 
telephoto lens showing the plaintiff carrying 
out clothes, cutting grass, raking leaves and 
the like. You can well imagine the con- 
sternation when the pictures were run off! 
The settlement value of the case was cut 
75 per cent. 

Even now, we are taking motion pictures 
of a plaintiff who claims to have been ren- 
dered blind through negligence of one of 
our assureds. We have pictures of this lady 
alighting from an automobile, window shop- 
ping and crossing a busy street in traffic, all 
going to prove she certainly has her sight 
and is well able to move about without 
assistance. 


Other Investigative Devices 


Other means available to the adjuster or 
company involve the employment of people 
who can engage a claimant in conversation 
under all sorts of conditions to disprove a 
loss of hearing claim. 


An investigator can be sent to the home 
of a claimant with colored objects to sell. 
The colored objects should be of various 
sizes and shapes. If the claimant can readily 
identify and select these objects by color, 
size and shape, the testimony of the investi- 
gator can be used to disprove a built up loss 
of sight claim. 


The adjuster should make full use of 
x-rays. He should become familiar with 
the terminology used in connection with 
x-rays. He should learn to read x-rays so 
that he can recognize a fracture line, arthritic 
deposits and dislocations. 


It is sometimes of great help to take 
x-rays for comparison purposes. Often the 
x-ray reveals a general condition existing 
which could have no possible relation to 
the accident in question. For example, a 
claimed injury in the right shoulder may 
be proved not to be the result of injury at 
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all when the same condition is demonstrated 
in the left shoulder. Therefore, considera- 
tion should always be given to using x-rays 
for comparison purposes. 


The adjuster should know about artefacts. 
Artefacts are lines, shadows or unusual fea- 
tures shown on an x-ray plate which are 
erroneously or intentionally demonstrated to 
show injury when in fact they are not indi- 
cations of injury at all. Scratches or pencil 
marks on a film may be used to simulate 
cracks in the bone. A distorted film may be 
shown to demonstrate a dislocation. Im- 
properly taken films of the head may be 
used to demonstrate fractures when in fact 
only the normal position of grooves in the 
skull has been displaced. Lines due to over- 
lapping of structures on a plate such as skin 
folds, muscle septa and bones may be called 
fractures by unscrupulous or poorly trained 
x-ray technicians. The appearance of wedg- 
ing of a vertebra may be achieved by the 
angle at which the x-ray is taken; and simi- 
larly intervertebral spaces may be made to 
appear narrowed. Congenital anomalies may 
be referred to as resulting from injury, as 
may be divided bones, suture lines and 
vascular grooves and canals. The posture 
of a claimant when x-rays are made should 
be inquired into because distortion here can 
produce startling results on the x-ray film. 
All of these factors should be known by the 
adjuster or trial attorney when discussing 
or viewing x-rays taken to support the 
claims of the plaintiff as to injury. 


In addition to what has been said, the 
adjuster should also discuss the claim with 
trial counsel. Do not be afraid to ask ques- 
tions of counsel. Very few attorneys, if any, 
will bill the carrier for services in cases 
where the adjuster honestly and frankly 
seeks information about a serious personal 
injury claim. In my opinion, there should 
always be close cooperation between ad- 
juster and trial attorney. The trial attorney’s 
door should always be open to the adjuster. 
If this close association is effected many 
claims can be settled satisfactorily without 
suit. The fees the trial attorney loses by 
giving such aid to the adjuster are nfore than 
compensated for by the good will the attor- 
ney obtains from the adjuster over the years. 


After a claim goes to suit the entire inves- 
tigation file and suit papers should tmme- 
diately be transmitted to trial counsel. The 
adjuster and counsel should discuss the file 
frankly. Sometimes at that stage, counsel 
can suggest further investigation which 
could not be accomplished at a later time. 
The adjuster can also be helpful in advising 
counsel about the witnesses and _ plaintiff; 
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and can indicate the type of people counsel 
can expect to meet in the event of trial. 


It is of utmost importance that the doctors 
and x-ray specialists treating the plaintiff 
be known to counsel. Counsel should obtain 
information about their schooling, speciali- 
ties, if any, reputation and type of people 
seen by them. 


Also, in states where depositions can be 
taken, the plaintiff’s deposition, as on cross- 
examination should be taken. Inquiry should 
be made as to nature of the injuries, the 
location of the injuries, the pain and dis- 
ability claimed by the plaintiff. Further, 
questions should be asked to ascertain in 
what way the injuries have incapacitated 
the plaintiff. With an exhaustive question- 
ing relative to injuries, counsel is then 
prepared to study the medical side of the case. 


If permitted under the state law, the plain- 
tiff should then be required to submit to 
physical and x-ray examinations by doctors 
and technicians chosen by trial counsel. At 
this stage of the case, counsel should care- 
fully consider the selection of the doctor 
he wants to use to examine the plaintiff. 
Counsel must keep in mind at all times that 
some excellent doctors make poor witnesses 
in court. Care should be taken to select 
medical men who will not only stand cross- 
examination as to their qualifications in their 
specific fields of medicine, but who can also 
make convincing witnesses for the defense. 
A good medical defense has sometimes been 
destroyed because the defendant’s medical 
experts have totally failed to “stand up” 
under cross-examination. A doctor must not 
only be an expert in his field, but be able 
to “sell” the jury in such a manner as to 
eliminate from their minds any doubts re- 
garding the truthfulness of the defense on 
medical matters. 


Before any examination of the plaintiff is 
had, counsel should carefully review the 
medical with the examining doctor. As de- 
tailed a history as possible concerning the 
accident and resulting injury should be fur- 
nished the doctor. The doctor should be 
fully advised about the plaintiff's claims as 
to the injuries so the doctor can conduct a 
thorough examination. 


After the examination has been obtained, 
the doctor should submit a full report cover- 
ing every detail of the examination, Counsel 
should carefully read and consider the re- 
port. The report should be discussed with 
the doctor immediately if counsel is unsure 
about any feature of the report. 


Proof of Personal Injuries 


Sometimes it is not possible to have the 
plaintiff examined before trial. Resort must 
then be had to the hypothetical question. A 
properly prepared hypothetical question can 
be of great value in defending a case. In 
most cases, the hypothetical question is used 
to prove or disprove the causal connection 
between the accident and the claimed in- 
juries. Counsel should be careful in phras- 
ing the question. The word “assume” should 
only be used at the start of the question— 
the constant use of the word “assume” 
throughout the question detracts from its 
effectiveness before a jury. Also, care should 
be taken to present the facts assumed in 
such fashion as to hold the attention of the 
jury. The physical description of the plain- 
tiff, age, weight, facts of the accident and 
medical findings, including treatment and 
present condition, should all be presented 
in logical sequence so that the medical 
specialist and jury will have no difficulty 
in following the hypothetical question. 


Points to Consider Regarding Cross- 
Examination of Plaintiff's Physician 


We come now to the question of cross- 
examination of the plaintiff’s physician. Cross- 
examination of the capable and _ truthful 
physician is usually most harmful to the 
defense of the case. If the doctor has pre- 
sented a truthful and accurate description 
of the injuries on direct examination—and 
if you must cross-examine—then cross- 
examine on generalities as to the injuries 
which the doctor must admit—do not at any 
time question such a doctor specifically about 
the nature and extent of the injuries suffered 
by the plaintiff—vou do so at your peril! 





If, however, the plaintiff’s medical expert 
is not capable and tends to exaggerate when 
describing the injuries and in giving his 
prognosis, then a searching cross-examina- 
tion can be conducted. Questions relative 
to his training and qualifications should be 
asked. He should be questioned about the 
number of times he has examined for the 
lawyer for the plaintiff; and how much time 
he devoted to his treatment or examination 
of the plaintiff. He should be asked when 
he was first called into the case and who 
retained him to treat the plaintiff. He 
should be queried to test his familiarity with 
terminology and standard tests used to diag- 
nose the particular condition. His testimony 
should also be compared with writings of 
recognized experts in the particular field to 
demonstrate that his testimony is open to 
question as to the soundness thereof. Some- 
times, too, the medical expert can be forced 
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to admit that he cannot say when or how the 
injury was caused. In certain cases, the 
unsuspecting doctor can be led to testify 
that from his examination it would be im- 
possible for the plaintiff to do certain things 
such as bending or twisting as a result of 
the injuries sustained. Then evidence can 
be introduced to prove that plaintiff has 
been doing these things despite the fact 
that the doctor has testified it would be 
impossible, thus destroying the value of the 
doctor’s testimony as far as the jury is 
concerned. Further, he should be cross- 
examined on his method of arriving at his 
diagnosis to indicate the improbability of 
his having correctly diagnosed the injury 
or complaint. 


In some cases, the plaintiff uses only the 
general practitioner to prove the injuries, In 
these cases, questions put to the doctor 
should develop the fact that he has only a 
limited knowledge of any special field of 
medicine; also that he is not qualified to 
testify as an expert in any special field of 
medicine. Such a cross-examination, how- 
ever, must be conducted so as not to an- 
tagonize the jury or create sympathy for the 
practitioner. 


The Critical Questions 
of the Medical Defense 


In any personal injury case the trial at- 
torney must determine (1) whether or not 
the plaintiff actually sustained the injuries 
for which complaint has been made, (2) 
whether the present complaints were ac- 
tually caused by the accident in question, 
(3) whether the degree of disability is per- 
manent, partial or total and (4) what are 
the reasonable chances of the plaintiff recov- 
ering completely from the injuries if resort 
is had to operations or treatment. Upon 
these four factors, the defense attorney must 
build his medical defense. 

Having set forth some general observa- 
tions as to the proof of personal injuries, 
it would seem proper now to discuss some 
of the more important specific injuries 
claimed today. 


Specific Injuries 

Many claims and law suits involve claimed 
injuries to the head and brain. When such 
claims are made, it is most important that 
all the details surrounding the accident be 
obtained. Consideration should be given to 
the appearance or absence of cuts, bruises 
and swellings, whether there was a period 
of unconsciousness, whether the claims of 
head injury can be supported by witnesses 
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and whether medical attention was promptly 
sought. 


Inquiry should be made to ascertain what 
the plaintiff's previous medical history has 
been. Sometimes evidence can be used showing 
that the plaintiff is also suffering from hyper- 
tension, arteriosclerosis, heart ailments, dia- 
betes or other conditions which might cause 
unconsciousness, so as to cast doubt on 
whether or not the alleged head injury actually 
caused the unconsciousness seen immedi- 
ately after the accident. Often times it can 
be proved the unconsciousness immediately 
preceded the accident, thereby relating the 
injuries to the organic condition rather than 
to the accident. 


The brain and spinal cord are covered 
with an outer membrane called dura mater; 
next comes a thin membrane called the 
arachnoid mater; and finally a membrane 
called the pia mater. These coverings are 
called the meninges of the brain and cord. 
It is important to know these coverings 
when considering fractures of the skull and 
injuries to the brain and cord. 


Simple fractures of the skull usually are 
not serious in and of themselves. Usually 
healing takes place in three or four months 
without any ill effects therefrom. 


Other types of fractures, however, such 
as the compound fracture (the open fracture 
which exposes the underlying tissues to the 
air); the comminuted fracture (bone broken 
in minute pieces); and the depressed frac- 
ture (portion of bone of the skull driven 
into the meninges surrounding the brain) 
are serious and require careful attention 
from the attending surgeon. 


If a simple fracture is involved, the plain- 
tiff’s doctor should be willing to admit, on 
cross-examination, that such a fracture alone 
does not always mean there is any organic 
brain injury. 

This does not mean, however, that ap- 
parently minor injuries to the scalp or 
skull cannot give rise to serious injury 
to the brain. 


In order to arrive at a determination of 
brain damage, the plaintiff should be re- 
quired to give evidence of definite injury 
to the nervous system. Questions bringing 
out evidence on absence of reflexes, visual 
defects, unconsciousness, blood in cerebro- 
spinal fluid, hematomas (blood clots), con- 
vulsions, vomiting, dizzy spells, fainting, 
amnesia, are all important and he!p prove or 
disprove brain damage. 


Usually concussion of the brain is not 
serious. This type of injury involves a loss 
of consciousness without structural damage 
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to the brain. Unconsciousness for a pro- 
longed period, however, is indicative of a 
more serious injury. 


A cerebral contusion concerns itself with 
a bruising condition. In this connection, the 
portion of the brain injured swells and some- 
times causes an impairment in the injured 
party’s vision, speech or movement. If the 
impairment does not improve in about seven 
or eight weeks, then we should conclude 
there has been a large hemorrhage or lacera- 
tion of the brain which will eventually pro- 
duce scar tissue accompanied with a permanent 
impairment of function. 


A laceration means a definite cutting or 
tearing of the brain with accompanying 
hemorrhage of blood vessels. In most cases, 
a laceration brings about permanent damage 
to the brain. 


Injuries to the blood vessels of the brain 
sometimes cause blood clots which press 
on a brain area and cause unconsciousness 
or impairment of function. Sometimes a 
laceration results in only a temporary con- 
dition so that the plaintiff’s medical witness 
should be questioned about the location of 
the injury to test whether or not the claimed 
impairment could result from the injury. 
Also, the medical witness should be ques- 
tioned closely as to his diagnosis and treat- 
ment of the alleged head injury. Then 
finally, the witness should be interrogated 
about the mechanisms of head injury. 


Many times the accident causes force to 
be applied to the body elsewhere than on 
the head. This force, in turn, may be trans- 
mitted to the head through the spine. 


In some cases, it can be determined 
whether or not the injuries claimed could 
have resulted from the particular type of force 
applied and resulting from the accident. 


Because there is only a limited area of 
fat and muscle under the scalp there is not 
much cushion for a blow to the head. But, 
because the skull is rounded, the force of the 
impact is usually deflected and we see a 
stretching and tearing of the scalp in some 
of the accident cases. These tears and cuts 
usually occur at right angles to the direction 
of the blow or force. 


It has been found that bone is more likely 
to fracture from traction than by compres- 
sion. When external force is applied, we 
find the outer layers surrounding the bone 
compressing and the inner layer of bone 
stretching to the extent of fracturing. When 
several cracks in the bone are found, prob- 
ably minute multiple forces have been applied. 


Proof of Personal Injuries 


Whether a bone fractures at the site of 
the impact or away therefrom depends upon 
the speed at which the collision occurs and 
the individual strength of the bone. If the 
area where the force of the impact has been 
applied is somewhat elastic and the force is 
expended slowly enough, the area of frac- 
ture will appear at the site of the weakest 
area of bone. 


A frontal blow usually causes a fracture 
at or near the point of impact; and then 
it is transmitted on through the floor of the 
skull, because the bones of the floor of the 
skull are relatively heavy. The bones of 
the side and top of the skull are correspond- 
ingly elastic and thin. Thus, the bones of 
the floor of the skull are more susceptible 
to fracture. 


Blows received on the top of the head or 
falls upon the buttocks usually cause frac- 
tures of the ovoid plate where the floor of 
the skull is attached to the spinal column. 
This type of force may be transmitted to the 
temporal bones of the skull to form a cir- 
cular fracture of the skull. 


The dura mater, 
ber, is the thick 


as you will remem- 
membrane attached to 
the inner surface of the skull. It contains a 
number of arteries and veins. If the dura 
mater is penetrated, there is a good chance 
infection or adhesions between the skull and 
brain will result. If there is laceration of 
the dura mater at the point of the venous 
sinuses where the blood is collected as it 
leaves the brain, or along the middle menin- 
geal artery, large blood clots may result 
between the dura and the arachnoid or 
between the dura and the skull. 


A bleeding of the dura may occur even 
though there is no apparent damage done 
because of the many veins contained therein. 
This bleeding often occurs in the region of 
the temporal lobes of the brain. 


If the thin arachnoid membrane is also 
torn, cerebrospinal fluid probably will flow 
into the space below the dura and mix with 
blood. Conversely, there will be seen evi- 
dence of blood in the cerebrospinal fluid. 


If both the arachnoid and dura are torn, 
dense adhesions probably will form tending 
to bring about epilepsy. 


Falls causing the head to be brought to 
an immediate stop against a hard object 
usually result in a tearing of the cortical 
substance at a point opposite the site of the 
point of impact. A fall on the back of the 
head thus results in more damage to the 
frontal lobes than to the occipital lobes. 
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As you know, old persons and chronic 
alcoholics are very susceptible to head in- 
juries. Hemorrhages of the brain in these in- 
dividuals may result from very slight impacts. 


The cases involving unconsciousness usually 
result when the head is suddenly thrown 
forward rapidly, or is stopped quickly on 
impact. A blow to the head which is held 
or supported in some manner so that it is 
stationary usually brings about brain dam- 
age without loss of consciousness. 


Internal bleeding may give rise to uncon- 
sciousness hours after the impact. The un- 
consciousness comes about as a result of 
an increase in pressure in the skull because 
of the seepage of blood into the skull and 
being held there. 


In order to test the claim of unconscious- 
ness, questions should be propounded to 
check the plaintiff's loss of memory to the 
period before, during and after the accident. 
By adroit questioning the malingerer can be 
easily exposed. 


In order to prove there is no causal rela- 
tionship between the claimed injury and the 
alleged disability, it should be shown that 
the plaintiff may or may not have sustained 
a blow on the head; that the force of the 
blow, if sustained, was not suflicient to cause 
brain damage; that there are no organic 
signs present which could come from a brain 
injury; that there is present some organic 
disease which can be related to the disabil- 
ity; and finally that the subjective symptoms 
can be explained from evidence of the plain- 
tiff’s personality, his family and social back- 
ground, his educational level and his work 
record. 


Therefore, I cannot urge too strongly 
that close attention be given to the plaintiff's 
pretraumatic activities. Many lawyers lose 
sight of this phase of a case, with the result 
that many plaintiffs recover for accidents 
which were primarily caused because of a 
pre-existing organic disease and not as a 
result of the accident at all. 


The cranial nerves may be lacerated when 
a fracture involves one af the orifices by 
which they leave the skull. The second 
(optic), seventh (muscles of face), eighth 
(hearing), and the first and second branches 
of the fifth (sensation from face) are most 
susceptible to this damage. The first (smell), 
third and fourth (movements of eye) are 
most likely to be damaged by tension within 
the skull. Because of the location of the first 
cranial nerve, falls on the back of the head 
cause loss of smell. 
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Sometimes a tear in the stalk of the pitui- 
tary gland occurs, resulting in disorder in 
the regulation of body water which causes 
persistent thirst with the accompanying in- 
crease in the rate of micturition. This con- 
dition requires frequent injections of pituitary 
extract. 


Paralysis of the third nerve causes obvious 
squint and drooping of the eyelid. Paralysis 
of the seventh nerve causes loss of move- 
ment of the muscles on one side of the face, 
with accompanying inability to close the eye 
which then leads to ulceration, 


Paralysis of the fourth nerve causes double 
vision when looking downward. A chronic 
neuralgia claimed to result from injury to 
the fifth nerve in connection with a fracture 
of the skull or facial bones is most unusual. 


Every effort should be made to prove a 
psychosis is due to an organic condition, 
thereby ruling out the claim of injury as 
being the proximate cause of the condition. 
Hereditary or functional conditions are also 
difficult to relate to injury. 


Sometimes it is possible to prove a paralysis 
is hysterical because of the lack of relation 
of the area of paralysis to the nerve supply. 
This is demonstrable in the “stocking anaes- 
thesia” cases. In this connection, the plain- 
tiff may claim he has lost the use and 
feeling of a limb. Of this there can be no 
doubt because the plaintiff has no feeling of 
pain whatsoever—the limb is numb. In these 
cases, however, the area of anaesthesia ends 
abruptly at a certain level not in keeping 
with any nerve supply distribution. Tests 
in this connection to prove the hysterical 
condition involve test of knee-jerks to show 
exaggeration, touching the tongue to prove 
absence of gagging, and by the absence of 
corneal reflex. Sometimes the drawing of an 
object over the skin of the plaintiff produces 
a red line which is visible immediately there- 
after, which indicates an unstable vasomotor 
system. 


The Symptom of Epilepsy 


Cases of Jacksonian epilepsy are more and 
more advanced by plaintiffs’ lawyers today. 
These cases involve the claim of formation 
of scar tissue on the brain at the point of a 
claimed laceration of the brain. The scar 
tissue contracts and causes impairment of 
the functions of the brain. Usually, the 
traumatic epilepsy case develops within one 
year after the injury, but there are also 
records of cases where traumatic epilepsy 
is claimed to have developed many years 
after the accident. 
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Epilepsy is not a disease in itself. It is a 
symptom and it has no single cause. In 
cases involving traumatic epilepsy, the de- 
fense should exert every effort to prove that 
the so-called fainting or dizzy spells are not 
due to injury; that the epilepsy existed be- 
fore the injury; that there is a history of 
epilepsy in the family of the plaintiff; or 
that the symptoms did not manifest them- 
selves until more than a year after the 
alleged injury. 

Many times the plaintiff’s physician testi- 
fies on an inconclusive history; and upon 
what plaintiff has related to him about black- 
outs, dizzy spells, etc. 


It is important to prove that the physi- 
cian is testifying partly or wholly from what 
he has been told; and that he has no personal 
knowledge of the truth or falsity of the 
history given him. If the physician relies 
upon such hearsay information, you can 
readily see his testimony is greatly weak- 
ened. In some jurisdictions, a physician’s 
testimony will be stricken if he testifies he 
has relied wholly or partly upon the history 
given him in arriving at his opinion as to 
disability and injury. 

An individual who simulates epilepsy 
usually picks a time and place where spec- 
tators will be present. He will cry through- 
out the alleged attack, whereas in the true 
attack the individual cries out at the outset. 
There is no cyanosis and no set pattern as 
to the degree of the convulsive movements. 
There is also no loss of consciousness and 
pathological reflexes are absent. Hemorrhages 
on the neck and face and mucous mem- 
branes are not observed. A genuine attack 
usually does not last more than seven to 
ten minutes, whereas the fake “attack” may 
be prolonged for 20 to 30 minutes. 

Apart from the simulated epileptic cases, 
we find the cases involving the plaintiff who 
has had a definite head injury who then 
exaggerates the symptoms. These cases 
should be observed carefully. The plaintiff 
should .be required to submit to tests made 
by means of electroencephalograms, blood 
sugar tests and sodium amytal injections in 
order to determine the extent of injury. 


Use of Electroencephalograms 

The use of electroencephalograms has 
been found most helpful in cases involving 
epilepsy, cerebral tumors, cerebral hemor- 
rhage, meningitis and the like. 

Also, an electroencephalogram (EEG) 
can be used in cases of claimed post-concus- 


Proof of Personal Injuries 


sion syndrome to prove such condition is 
only a temporary disorder. 


When the EEG is obtained, electrodes 
resembling small buttons are fixed to the 
head with collodion after first being coated 
with a salt paste in order to make good 
contact with the scalp. The connection from 
each electrode is connected to a board known 
as the junction box. Wires are run from 
the junction box to switches which allow 
the electrodes to be connected in pairs to 
amplifiers; and thence to the recording in- 
strument which has been calibrated at a 
known voltage so as to record properly. 


The electrical charges from the nerve cells 
of the brain are recorded and evaluated 
through the recording instrument. 


The EEG records only the activity from 
the cerebral cortex which is made up mostly 
of the gray substance of the outer surface 
of the brain. It is of no help in showing 
changes in the brain involving movement 
(cerebellar lesions) or deep lesions of the 
cerebrum or psychoneurotic states. 


It is important to know that the electric 
impulses given off by the brain are very 
feeble. These impulses must be magnified 
greatly to get accurate records. This in- 
formation is valuable when cross-examining 
the expert as to his knowledge concerning 
the mechanics of obtaining an EEG. 


The electroencephalograph should be able 
to record without distortion all frequencies 
between one and 70 per second. The graph 
should be free of defective tubes and bat- 
teries. It should be of good design so that 
it will not generate disturbances that might 
be confused with the EEG. 


Further, the record should be transcribed 
on a surface moving at three centimeters 
per second. If any other speed is used, 
distortion of the record will result in inter- 
preting the impulses because the accepted 
speed for recording in the United States 
is three centimeters per second. 


The frequency of all waves can be arrived 
at by counting the number that occur in 
three centimeters of record. 


The proper calibration is known as a 
square-wave calibration and records a char- 
acteristic shape. Unless the square-wave has 
this shape, the brain waves will be distorted. 
Thus, a fast frequency will be recorded im- 
properly if the instrument is calibrated im- 
properly. 


Some instruments in use today only have 
two thirds of the range which is required. 
Such instruments will not be accurate be- 
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cause they cannot be calibrated properly. 
Therefore, questions relating to proper cali- 
bration are important in cross-examining the 
expert. 


Also, the recorder should be certain the 
amplifiers are matched so that all register 
the same deflection for a given voltage. If 
the channels are matched the tracings will 
be identical. This is important because so 
much reliance is put upon differences in 
tracings when interpreting the EEG. 


We now know that if the electrodes used 
are not tightly fixed or are defective, many 
irregular waves are recorded. Further, the 
location of the electrodes on the head also 
may affect the record so that an incorrect 
diagnosis may be given. 


Usually a normal person will demonstrate 
waves that are rather uniform. The waves 
are seen occurring at the rate of about eight 
or ten a second. The person with epilepsy 
will demonstrate waves that are irregular 
and spiky in nature, sometimes in bursts, 
and occurring at a very fast rate. When 
such a wave and spike pattern is recorded, 
we can suspect epilepsy. Further, when the 
record shows a steady, slow activity with 
slow waves, we must suspect a psychomotor 
seizure which can be associated either with 
epilepsy or organic brain damage. 


When the EEG is recorded, the patient 
must be relaxed and completely at ease. An 
anxious or restless patient will distort the 
record. On cross-examination the expert 
should be made to admit that anxiety and 
restlessness of the patient interfere with 
the obtaining of an accurate EEG. 


No two persons show an identical EEG. 
The activity of the brain changes from day 
to day. We can always find changes occur- 
ring during the menstrual cycle in women. 
Also, as the individual progresses from in- 
fancy to childhood and from youth to old 
age, great changes in brain activity occur. 
All of these factors must be considered in 
interpreting the EEG and giving an opinion. 


In addition to what has been said, the 
party being examined should sit with his 
eyes closed during the taking of the record. 
If the record is taken when the plaintiff's 
eyes are open, the ten per second waves are 
cut down which naturally affects the record 
and sometimes leads to an incorrect diag- 
nosis. Injections of glucose tend to diminish 
wave abnormality, while sleep and the giving 
of insulin tend to increase the wave abnor- 
mality. Also, the clenching of one’s teeth 
and hyperventilation in an upright position 
may give abnormal results. Body move- 


54 


ments and neck muscle activity can affect 
a proper record. Especially is this true if 
an instrument is being used which cannot 
record fast waves. Therefore, you can see 
it is not always easy to differentiate between 
waves from the brain and waves coming 
from outside sources. 


Trial counsel should be prepared to cross- 
examine on these facts just related in cases 
where it is suspected an inaccurate EEG is 
being used. 


Then too, the expert should be questioned 
carefully about his training, number of cases 
studied, whether or not he has published 
any papers or written any books, and finally 
his experience with the type of case under 
consideration. 


Also, questions about the instrument used 
are important. The expert should be pre- 
pared to testify his machine will accurately 
record waves with a frequency of 70 cycles 
per second. If the machine will not so re- 
cord, then it becomes difficult for the expert 
to tell the difference between waves from 
the brain and waves recorded from muscle 
or mechanical activity. 


As I have said, cortical waves which are 
slow or fast as compared to the norm may 
be present in epilepsy or organic brain dis- 
ease, but even so, standing alone, this record 
is not of much help because the same type 
of record is sometimes obtainable from those 
not suffering from epilepsy or brain disease. 


As I have stated, brain activity speeds up 
as one grows older, so that the age of the 
plaintiff must always be considered in cor- 
rectly interpreting the EEG. Therefore, a 
recording indicating normal waves for a 
young child would perhaps indicate a slow, 
steady activity which would be abnormal 
for an adult. 


Increased activity is usually demonstrated 
over the area of a skull defect. Thus, in- 
formation to determine whether or not there 
was a skull defect existent when the record- 
ing was made is important and should be 
learned by counsel prior to trial. Where 
there is no skull defect, high amplitude ac- 
tivity can then usually be classified as ab- 
normal. 


The finding of abnormal waves, that is, 
a focus of irregular slow waves or spikes, 
in the area of alleged injury gives rise to the 
opinion that the injury has caused brain 
damage. The greatest activity is recorded 
directly after injury. A few weeks after 
injury the recorded abnormalities generally 
subside unless epilepsy develops. If the 
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abnormalities continue to be recorded, then 
one may be reasonably sure epilepsy is in- 
dicated. 


Epilepsy has been found to develop after 
one year in only about 7 per cent of the 
cases. 


About 10 per cent of all epileptics demon- 
strate normal EEG’s, and conversely about 
10 per cent of the normal population demon- 
strate abnormal EEG’s. 


Paroxysmal EEG’s are about 30 times as 
common among epileptics as among normal 
individuals. The paroxysmal EEG is very 
abnormal and very indicative of epilepsy. 


When an EEG is recorded during a typi- 
cal convulsion, we should see characteristic 
bursts or paroxysmal patterns. If no sig- 
nificant changes are seen, it can be said that 
the plaintiff is either a malingerer or is suf- 
fering from a hysterical condition. 


It is possible, however, to have such de- 
struction of the brain that a normal EEG 
is demonstrated because, as I have said, 
destruction of brain substance cannot be 
recorded. Usually, however, the destruc- 
tion is proved through the lack of any pat- 
tern whatsoever and by objective symptoms 
of brain damage. 


The. chances of post-traumatic epilepsy’s 
happening after a severe head injury have 
been approximated at about 20 per cent.” 


Research Findings 


Gibbs, Wegner and Gibbs? examined 
EEG’s in 175 cases of post-traumatic epi- 
lepsy and 215 cases of post-traumatic 
syndromes without epilepsy and made com- 
parisons with normal cases and cases of 
unselected epilepsy of both cryptogenic 
and post-traumatic nature. They arrived 
at the following conclusions: 


(1) Among patients with severe head in- 
juries but no seizures, the incidence of 
abnormal electroencephalograms continues 
to decrease from three months to two years 
after injury. 

(2) Among post-traumatic epileptics, there 
is a relatively slight decrease in the inci- 
dence of abnormalities from three months 
to two years after injury. 


(3) Mild head injuries do not greatly 
increase the incidence of abnormal electro- 


encephalograms above the level encoun- 
tered in the normal control series. 


1W. Wagstaff, ‘‘The Incidence of Traumatic 


Epilepsy after Gunshot Wounds of the Head,”’ 
2 Lancet 861-862 (1928). 
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(4) In severe head injuries without seiz- 
ures, the incidence of electroencephalo- 
graphic abnormalities is more than twice 
as high in the normal control group. 


(5) After head injury, children are 
slightly more likely to show abnormalities 
than adults. They are especially likely to 
show focal abnormalities. 


(6) Focal electroencephalographic ab- 
normality is four times as common in post- 
traumatic epileptics as in unselected epileptics. 


(7) Focal electroencephalographic ab- 
normality correlates with ‘focal seizures. 
It strongly suggests localized brain damage. 


(8) Focal paroxysmal electroencephalo- 
grams, that is, those manifesting focal seiz- 
ure-discharges, are 21 times as common 
among post-traumatic epileptics as among 
head injury patients without seizures. 


(9) Subjective complaints after head in- 
jury do not correlate significantly with 
electroencephalographic abnormalities. 


Traumatic Neurosis 


The claims and cases involving so-called 
“traumatic neurosis” have always been a 
source of trouble for both adjuster and trial 
attorney. Generally, these cases should be 
studied most carefully to determine the 
basis and genuineness of the claims. 


Usually, a case of traumatic neurosis 
means that the individual has undergone 
emotional and mental conflicts which can- 
not be decided or faced by the individual. 
Consequently, these conflicts have been set 
aside and put out of the normal thinking 
processes of the individual. 


To approach the problem objectively, we 
must select the average adult as a guide. 
We then can proceed to determine whether 
or not the claimed accident and resulting 
injury, if any, were of sufficient seriousness 
to produce the neurosis. 


We then can use divisions into which we 
can place the people claiming traumatic 
neurosis. Naturally, the individual who has 
been a chronic worrier, and who is highly 
emotional, is more apt to use this neurosis as 
an escape than is the more stable individual. 


In my opinion, many of the individuals 
claiming neurosis are individuals who by 
their very environment and constitutional 
make-up demonstrate a predisposition to 
neurosis. These factors are generally over- 
looked or disregarded by trial counsel and 
the courts. 








2? F. A. Gibbs, W. R. Wegner, and E. L. Gibbs, 
“The Electro-encephalogram in Post-Traumatic 
Epilepsy,’’ 100 Am J. Psychiat, 738-749 (May, 
1944). 
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It seems to me, that courts should an- 
alyze carefully these cases. Recovery of 
money damages by those individuals who 
are predisposed to neurosis and who 
thereby demonstrate more disability than 
would the average person should be seri- 
ously questioned, 

I am always hopeful that some courage- 
ous judge will hold that claimed neurosis 
following an accident of slight consequence 
is but an idiosyncracy peculiar to the par- 
ticular plaintiff. If the neurotic condition 
would not ordinarily be experienced by the 
average individual under the circumstances, 
recovery should be denied. 


Points About Damages 


Even if the courts will not go so far as 
to deny recovery, certainly they should be 
willing to limit the measure of damages in 
cases where the defendant can prove the 
particular plaintiff claiming traumatic neu- 
rosis is predisposed to such a condition by 
environment and personality. 


Courts and counsel should be ever vigil- 
ant to separate for the consideration of a 
jury what portion of injury is compensable; 
and what part is noncompensable because 
of environmental or personality traits which 
were present before the happening of the 
accident. ; 


Dr. Hubert W. Smith and Dr. Harry C. 
Solomon, in a most interesting paper, 
“Traumatic Neurosis in Court,” which ap- 
pears in 30 Virginia Law Review 87-175, 
have this to say on page 110 thereof: 

“Still again, we may compare the pre- 
traumatic condition of such a neurotic to 
a cracked vase. The unobservant or un- 
trained eye may not notice the crack, but 
only that the vase will hold water. It is 
only when the crack spreads and the vase 
will no longer hold water that he is con- 
scious of any defect. But the law of torts 
must follow the rule of the market place 
and take cognizance that a cracked vase is 
not so valuable as an intact one. If the 
defendant’s conduct causes the crack to 
spread, he may justly insist that he shall 
not make compensation on any assumption 
that the vase was previously perfect. So 
here, traumatic neurosis resulting from 
trivial stimuli should be treated as mere ac- 
cession to, or aggravation of, a pre-existing 
impairment. Once this truth is grasped we 
can expect to see the measure of damages 
lowered to more modest levels.” 


3 Dr. Hubert Winston Smith and Dr. Harry 


C. Solomon, ‘‘Traumatic Neurosis in Court,” 
30 Virginia Law Review 112. 
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Dr. Smith and Dr. Solomon in the same 
article further state that it is usually the 
female who is more prone to become neu- 
rotic than is the male. They say: “... the 
male is usually the breadwinner, his thoughts 
are distracted from his experience by the 
tasks of his job, and further, he has much 
to lose and little to gain by developing a 
neurosis. The female is usually at home, 
has more time to ponder upon the experi- 
ence, and more to gain and less to lose 
from developing symptoms.” * 


As we all know, symptoms of traumatic 
neurosis such as dizzy spells, headache and 
exaggerated reflexes may well be due to 
some previous illness, prior neurotic condi- 
tions Or menopause, not in anyway con- 
nected with the accident. Therefore, counsel 
must be prepared to question the diagnosis 
and show that the symptoms can be related 
to causes other than the accident. 


Counsel should seek to prove that the 
accident was of such a slight nature that 
the psychiatrist must admit the particular 
case at issue involves a disposition on the 
part of the plaintiff to neurosis by reason 
of environment and constitutional make-up 
aside from the accident itself; and that the 
average individual experiencing the same acci- 
dent would probably not experience any 
neurosis whatsoever. 


The defendant should also produce evi- 
dence showing that the symptoms can be 
aggravated by the prospects of litigation; 
that the factors involved in neurosis cause 
exaggeration of the complaints because of 
the desire of such a plaintiff to make a con- 
vincing witness for herself. 


Further, investigations must be under- 
taken to be sure the symptoms are not 
caused by causes occurring after the alleged 
injury. 


The plaintiff also must prove that the 
condition developed within a _ reasonable 
time after the accident. The defense must 
be ever ready to show the lack of causal 
connection between the accident and the 
time when the condition is claimed to have 
developed. 


Then, too, the defense counsel should 
hammer home proof that traumatic neurosis 
is not a condition which involves permanent 
disability. Usually recovery is apparent 
when the suit is decided or within five years 
after settlement is made. 

‘See Cincinnati, New Orleans & Texas Pacific 
Railway Company v. Ross, 212 Ky. 619, 279 


S. W. 1075; (second trial) 219 Ky. 824, 294 S. W. 
460. 
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The defense should also seek to prove in 
cases of this type that the plaintiff prior to 
the accident had seen many doctors for 
varied and fancied conditions; that the mar- 
ital background has been unusual; that 
many jobs have been undertaken and not 
held for any length of time; that the per- 
sonal habits of the individuals are some- 
what unusual; and finally that the sum total 
of these factors shows a predisposition to- 
ward neurosis which is not related to the 
accident at all. 


Spinal Injuries 


Finally, and before concluding this paper, 
IT would be remiss if I did not discuss 
claims made with regard to spinal injuries. 


The spinal cord is composed of nervous 
tissues and is enclosed in the vertebral 
canal. 

The nervous tissue is covered by the pia 
mater, and then working from the inside 
out, we find a clear liquid called the cere- 
brospinal fluid, then the arachnoid, and 
finally the dura mater. These structures 
are protected by the spinal vertebrae which 
are supported and strengthened by muscle 
tissue and ligaments. 


The cord carries impulses from various 
parts of the body to the brain and in turn 
transmits impulses from the brain to the body. 


There are eight cervical, 12 thoracic, five 
lumbar, five sacral and one coccygeal seg- 
ment in the cord. The cord, as such, ends 
at about the level of the second lumbar 
vertebra and then fans out into the nerve 
roots of the cauda equina. 

In most every spinal cord injury, we find 
immediate evidence of injury to the motor, 
sensory or reflex mechanisms. Thus, it is 
most important that a careful investigation 
be made to get every detail as to the hap- 
pening of the accident and the date of the 
onset of the symptoms, 

It is also important to test carefully the 
motor, sensory, and deep and _ superficial 
reflexes. The gait of the plaintiff should, be 
observed because usually with spinal cord 
injuries one can see a stiffness in the walk 
with a tendency to drag the toes. 

The Babinski test is also important in 
determining the extent of injury. The 
Babinski sign is obtained by stroking the 
outer border of the sole of the foot with a 
pencil or pen and watching for movement 
of the big toe. If the big toe moves 
upward instead of downward, this phenom- 
enom indicates damage to the motor path- 
way from the brain to the cord. Bladder 
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and rectal functions should also be inquired 
into to ascertain whether they were normal 
or abnormal. 


Fractures or dislocations of the vertebrae 
sometimes cause injuries to the spinal cord. 
In other cases of spinal cord injury, no 
can be 


vertebral damage demonstrated 


whatsoever. 


We find fractures of the vertebrae hap- 
pening more commonly to the cervical 
(neck) and lumbar (lower back) areas than 
to the thoracic (upper back) area. 


Injuries to the spinal cord are of much 
more seriousness than is an injury to the 
vertebra of the spine. The spinal cord in- 
juries are immediately obvious because they 
are demonstrated by a retention of urine, 
paralysis of legs, or by loss of sensory func- 
tions or reflex changes. Therefore, in cases 
of claimed spinal cord injury where these 
symptoms were not immediately seen, coun- 
sel for the defendant must be on guard and 
question the existence of the alleged injury. 


We hear much today about injuries to 
the intervertebral discs with rupture of the 
nucleus pulposus. The nucleus pulposus is 
the pulpy body located in the center of the 
intervertebral disc. From the second cervical 
vertebra to the first sacral vertebra, there 
are 23 intervertebral discs. The discs are 
made up of cartilaginous plates which are 
fastened to the surface of the vertebral bodies. 


Tension of the fibrous ring of the disc 
keeps the nucleus pulposus under pressure 
and intact. As the back bends or twists, 
the nucleus pulposus acts very much like a 
thick fluid. When sudden force is applied 
to the disc, the fluid is sent in all directions, 
causing the elastic membrane surrounding 
the nucleus pulposus to rupture and thus 
allowing the nucleus pulposus to escape. 


Usually disc injuries occur in the lower 
lumbar region. Such an injury is accom- 
panied with compression of the lumbar 
and sacral nerve roots, together with sciatic 
pain radiating down the back of the leg. 


The area of numbness is of great diag- 
nostic significance. By checking this area, 
the particular spinal nerve roots involved 
in the compression can be readily identified. 
There will also be found a spasticity (tight- 
ness) of the lumbar muscles associated with 
of the normal lumbar curve. Then, 
too, if the sciatic pain is severe, the plain- 
tiff usually will not fully extend the knee 
and will walk on his toes rather than suffer 
the pain which comes with walking on the 
heel. 


loss 
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A lumbar puncture is usually indicated to 
ascertain the spinal fluid pressure; and 
whether or not the protein content of the 
fluid has been increased. 


Lipiodol (iodized cotton seed oil) or 
Pantopaque (ethyl iodophenylundecylate) 
is used in these cases in injecting the spinal 
canal, X-rays are then taken of the injured 
area. This is called myelography. 

There are two schools of thought in rela- 
tion to the use of lipiodol. One indicates 
the use is dangerous because it causes an 
inflammatory reaction. The other school 
favors its use without hesitation. 


The use of lipiodol can result in an erro- 
neous diagnosis because sometimes anatom- 
ical peculiarities are demonstrated as defects 


when there is no lesion at all. Therefore, 


as in other examinations, there must be a 
correlation of the objective and subjective 
symptoms with the lipiodol examination. 


Cases of ruptured disc usually appear in 
individuals 40 years old or older. The 
most common cause of ruptured disc occurs 
when one is lifting a heavy object while 
leaning forward in a bent-over position. 
Discs may rupture when one slips off a curb. 

A herniation of the nucleus pulposus may 
occur while skating by the simple means of 
suddenly twisting the back. 


Degenerative changes in the disc itself as 
one grows older make us all predisposed 
to this ruptured disc condition. The con- 
stant stress and strain on the back struc- 
tures during our life time can bring about 
this condition without trauma of any kind. 
Also, a congenital defect in the disc makes 
easy such an injury regardless of the seri- 
ousness of the accident. Many occupations 
which produce strain on the back over the 
years bring about this condition unrelated 
to any accident. Here, again, trial counsel 
must be aware of these things and frame 
his questions so as to bring out information 
which will definitely rule out the accident 
as being the proximate cause of the injury. 


Multiple Sclerosis 


In the last few years, cases of multiple 
sclerosis have been filed, seeking to relate 
this condition to trauma. To the present 
time, the actual cause is unknown. 


Multiple sclerosis is a chronic disease 
wherein islets of sclerotic (hardened) tissue 
are scattered through the central nervous 
system, causing among other conditions, 
tremors, speech disturbances, paralysis of 
muscles of the eye, and involvement of the 
cerebellum which is the center of coordina- 
tion of movement. 
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Hereditary predisposition is believed to 
be an important factor to be taken into con- 
sideration as to the underlying cause of the 
disease. 


This condition has never been known to 
result from injury to the spinal cord. From 
a careful investigation into the facts, most 
medical men conclude that the condition is 
not caused by injury. However, it is known 
that a severe injury can aggravate the 
disease. 


The disease usually develops in the age 
span between 20 and 40. It eventually 
causes incapacitation and complete disability. 


Arthritic Conditions 


Last of all, the cases filed by attorneys 
claiming injuries due to arthritic conditions 
are legion. Traumatic arthritis has become 
the catch-all for all the unidentified spinal 
conditions claimed to result from accidents. 
It is important then to know the difference 
between traumatic arthritis as such; the 
effect of trauma upon an arthritic condition 
of the spine, and trauma to the spine of 
an arthritic person. 


The causes of arthritis include infections, 
trauma and physical and occupational fac- 
tors. Improper diet, heredity, obesity, in- 
sufficient exercise, occupational _ strains, 
neurotic conditions are all factors which must 
be considered in determining the cause of 
the arthritis. 


It is most important also to consider the 
age of the plaintiff when arthritis is claimed. 
When individuals pass 40 years of age, it 
is common to find arthritic spurs along the 
spine. This condition is due to the wear 
and tear of living. Such a condition of arth- 
ritis is due merely to “growing old” and 
should not be associated with trauma at all. 
Despite this known fact, many plaintiffs 
claim this type of arthritis was caused by 
accident, and “get away” with such a claim 
due to the ignorance of defense counsel. 


We usually find arthritis in individuals 
who are laborers. Hard workers engaged 
in other types of occupations also demon- 
strate arthritic conditions. Postural defects 
and flat feet are believed to be causes of 
arthritis in some cases. 


Here, again, in cases involving claims of 
arthritis, defense counsel must be thorough 
in his cross-examination of plaintiff’s expert 
to bring out the fact that age, heredity, ill- 
nesses, poor diet, obesity, use of high 
heeled shoes, postural defects and occupa- 
tional factors, all figure in a diagnosis of 
arthritis; and that any one or all of these 
factors may well have brought on the arth- 
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ritis unrelated to the accident which is the 
subject of the law suit. 

The various subjects discussed have been 
approached from the viewpoint of a repre- 
sentative of insurance companies. To this 
extent, this paper might be said to lean 
toward a favoring of the defense side of 
any given personal injury claim or law suit. 

In frankly acknowledging this approach, 
I have attempted to discuss the methods 
by which adjusters and defense counsel can 
fairly determine the validity of a particular 
personal injury claim or law suit. 


If you have obtained information which 
will be of aid to you in discussing your 
injury claims and law suits with counsel for 
the claimants with a view to disposing of 
these matters upon a fair and reasonable 
basis, then this paper has achieved its purpose. 
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THE CATHEDRAL OF LAW _ 


S I VIEW the procession of lawyers 

who pass before the Supreme Court, 
I often am reminded of an old parable. 
Once upon a time three stone masons 
were asked, one after the other, what 
they doing. The first, without 
looking up, answered, “Earning my liv- 
ing.” The second replied, “I am shaping 
this stone to pattern.” The third lifted 
his eyes and said, “I am building a 
Cathedral.” So it is with the men of 
the law at labor before the Court. The 


were 
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Medicolegal Aspects of Electroencephalogra- 
phy, 34 Canadian Bar Review 359 (May, 
1946); D. E. Denny-Brown, “Factors of 
Importance in Head Injury—A General 
Survey,” 1 Clinics 1405, 29 Virginia Law 
Review 811 (1943); A. R. Moritz, “The 
Mechanisms of Head Injury,” 117 Ann. of 
Surg. 562, 23 Boston University Law Review 
189 (1943); H. H. Merritt and H. C. Solo- 
mon, “Relation of Trauma to Syphillis and 
the Nervous System,” 117 Ann. of Surg. 
623, 23 Boston University Law Review 261 
(1943); H. W. Smith and H. C. Solomon, 
“Traumatic Neuroses in Court,” 21 Ann. of 
Int. Med. 367, 30 Virginia Law Review 87 
(1943); G. P. Coon, “Psychiatry for the 
Lawyer: Requisites of a Sound Mental Ex- 
amination,” 26 Boston University Law Re- 
view 272 (April, 1946); H. W. Smith and S. 
Cobb, “Relation of Emotions to Injury and 
Disease: Legal Liability for Psychic Stim- 
uli,” 19 Ann. Int. Med. 873 (1943), 30 Vir- 
ginia Law Review 193 (March, 1944); L. 
Brahdy and S. Cahn, “Clinical Approach to 
Alleged Traumatic Diseases,” 18 Ann. Int. 
Med. 491 (1943), 23 Boston University Law 
Review 238 (1943); M. Keschner, “Simu- 
lation of Nervous and Mental Disease,” 
103 J. of Nerv. and Ment. Dis. 571 (1946), 
44 Michigan Law Review 715 (1946). 


Support for many of the statements ap- 
pearing in my paper will be found in these 
articles. For a full discussion of the many 
questions concerning proof of personal in- 
juries I cannot recommend too highly a 
reading of these articles. 

[The End] 


attitude and preparation of some show 
that they have no conception of their 
effort higher than to make a living. 
Others are dutiful but uninspired in try- 
ing to shape their little cases to a win- 
ning pattern. But it lifts up the heart of 
a judge when an advocate stands at the 
bar who knows that he is building a 
Cathedral.—Mr. Justice Jackson, “Ad- 
vocacy Before the Supreme Court,” 37 
American Bar Association Journal 801, 
864 (November, 1951). 





Provisional A & H Rulings 


Illinois is among the first states to dis- 
tribute proposed regulations on the con- 
struction and filing of accident and health 
forms under the newly enacted Uniform 
Individual Accident and Sickness Policy 
Provisions Law. The law became effective 
January 1 in Illinois, but companies may 
file under the old law or new law until 
January 1, 1955. 

The extensive new rules are proposed for 
adoption April 1, 1952. 


“No More Industrials,"’ 
Bohlinger Tells Four Companies 


Superintendent of Insurance Alfred J. 
Bohlinger has ordered four New York in- 
surers to discontinue writing their present 
industrial coverages within 90 days. His 
deputy, Raymond Harris, had found that 
two of the companies were using more than 
58 cents of each premium dollar for sales 
and administrative expenses and that the 
high levels of gross premiums were “preju- 
dicial to the policyholders” and were “un- 
just, unfair and inequitable.” The 58 cents 
compared with 20 cents expended by other 
companies for similar policies. 

The companies affected are the Columbian 
Protective Association, Binghamton; Golden 
Eagle Life Insurance, Brooklyn; United 
Mutual Life Insurance Company, New York 
City; and Unity Life and Accident Insur- 
ance Association, Syracuse. No action was 
taken with respect to the Empire State 
Mutual Life Insurance Company of James- 
town when that company decided to withdraw 
from the industria] life insurance field. 

In December, 1950, the four companies 
had $17,300,000 of the insurance in force 
which had been written during the year. 
Their weekly and monthly premium in- 
comes aggregated more than $850,000. 
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Bohlinger emphasized that his action had 
no bearing whatever upon the financial con- 
dition of the companies involved. Each is 
still authorized to transact New York busi- 
ness and will probably submit new forms 
for approval. 


Insurers Must Tell Policyholders 
They Don't Have Proper Insurance 


The text of Nevada Commissioner Paul 
A. Hammel’s ruling, which will become 
effective March 1, 1952, follows: 


“1. All insurance companies issuing auto- 
mobile insurance policies in Nevada that do 
not include public liability and property 
damage coverage, fulfilling the requirements 
of the Nevada Motor Vehicle Safety Re- 
sponsibility Act of 1949, commonly known 
as the Financial Responsibility Law, shall 
place by printing or stamping in red ink, 
or by the use of a conspicuous red im- 
printed sticker on the face of the policy, the 
following: ‘This policy does not fulfill the 
requirements of the Nevada Motor Vehicle 
Safety Responsibility Act of 1949,’ 

“2. If, for any reason, the original policy 
of automobile insurance is deposited with a 
vendor or mortgagor, the assured will be 
provided with a certificate of insurance, 
which will be imprinted, stamped or con- 
spicuously marked as per the instructions 
in paragraph 1 of this order.” 


Seaboard Mutual Casualty Quits 


A majority of the directors of Seaboard 
Mutual Casualty Company, a Pennsylvania 
corporation, has resolved to cease doing 
business and, pursuant to the directors’ re- 
quest, Commissioner Artemas C. Leslie has 
suspended the company from transacting 
further business. 

The company, which was authorized to 
do business in Pennsylvania and Maryland, 


(Continued on page 79) 
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ALIFORNIA — Agricultural pest con- 
trol operators are not freed from lia- 
bility for negligence by mere fact of having 
license.—A state legislator submitted to the 
Attorney General the following questions: 
1. Is one who has first secured a permit, 
in accordance with the provisions of Section 
1080 of the California Agricultural Code, 
liable for damages resulting from his use 
and application of injurious materials for 
pest control or other agricultural operations 
in accordance with said permit, irrespective 
of negligence on his part? 

2. Assume that a person applies herbicides 
in strict accordance with rules and regula- 
tions established by the Director of Agri- 
culture under the provisions of Section 
1066.7, Agricultural Code, and as a result 
of said application, damages or injuries arise 
to other persons’ property: 

(a) Is the person who so applied the 
herbicide freed from liability for damages 
resulting from his negligent acts, or 

(b) Is such person liable for said damages, 
irrespective of negligence on his part? 

The Attorney General came to the follow- 
ing conclusions: 

The liability of a person for damages 
resulting from his having negligently applied 
injurious material for pest control or for 
other agricultural purposes or from his 
having negligently applied herbicides, is not 
affected because of his having secured a 
permit and having observed the rules and 
regulations established as provided by Sec- 
tion 1080, Agricultural Code, of his having 
applied herbicides in accordance with rules 
established by the Director of Agriculture 
under the provisions of Section 1066.7, Agri- 
cultural Code. The law of negligence and 
the measure of damages as they relate to 
such operations were not changed by the 
adoption of Sections 1080 or 1066.7, Agri- 
cultural Code. 


Attorneys General 
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However, if one applies such injurious 
materials in violation of the law or the 
adopted rules and regulations, his acts are 
evidence of negligence as a matter of law. 
This evidence of negligence will be deemed 
conclusive unless affirmatively rebutted by 
a showing that the act was justifiable or 
excusable under the circumstances.—O pinion 
of the California Attorney General, No. 51-11, 
November 15, 1951. 









































7 ENTUCKY—State agency cannot le- 
gally purchase malpractice insurance. 
—May the Tuberculosis Sanitoria Commis- 
sion legally purchase insurance to protect 
its hospitals from damages resulting from 
carelessness or ignorance of doctors, sur- 
geons and nurses in treating patients in those 
hospitals, by virtue of the provisions of 
Section 56.070(3) of the 1950 Legislative 
Supplement to the Kentucky Revised Stat- 
utes? This was the question addressed to 
the Attorney General. 
























































The cited statute provides: “Any officer 
or agent of the state having control or custody 
of any property belonging to or controlled or 
used by the state or any agency of the state 
may, with the approval of the Commissioner 
of Finance and the Division of Insurance, 
from the funds allotted to such agency, 
purchase insurance of an additional kind 
or kinds which cannot properly be covered 
in the State Fire and Tornado Insurance 
Fund.” (Italics by the Attorney General.) 

“A careful reading of the emphasized parts 
of this subsection,” the chief legal officer 
said, “discloses that its provisions authorize 
the procuring of insurance against damages 
to or loss of property only and it has no 
application to insurance to protect hospitals 
against casualties arising from malpractice 
by either physicians, surgeons or nurses in 
institutions belonging to the Commonwealth 
of Kentucky. We should further add that 


61 





























































































































no other section of our Kentucky Revised 
Statutes provides for the purchase of such 
insurance because neither state hospitals nor 
county hospitals, nor any private corpora- 
tions operating hospitals for charitable pur- 
poses are liable for the malpractice of their 
physicians, surgeons or nurses who minister 
to the sick in those hospitals.”—Opinion of 
the Kentucky Attorney General, December 
12, 1951. 


M INNESOTA—Requirements for insur- 

ance on public housing projects listed. 
—The administrator of two St. Paul public 
housing projects called for bids on fire and 
extended coverage insurance on the two 
groups of buildings and then submitted to 
the Attorney General a number of questions 
in connection with the bidding. The Attorney 
General held: 


(1) The contract for insurance must be 
let to the lowest responsible bidder. 


(2) Section 60.52, Minnesota Statutes An- 
notated, provides in part that “no fire com- 
pany shall insure or reinsure in a single 
risk a larger sum that 1/10th of its net 
assets.” Under the terms of this statute, 
an insurer may not insure a single risk in 
excess of 10 per cent of its net assets and 
then reinsure the excess; the reinsurance is 
irrelevant. On the unique facts presented, 
however, each separate building may prop- 
erly be considered a “single risk” under the 
statute. 


(3) Since the Municipal Housing and Re- 
development Act establishes no debt limit, 
the housing authority—if it so elects—may 
purchase insurance in a mutual company 
that issues an assessable policy. 


(4) In determining which is the lowest 
bid, the authority can consider only the 
initial or deposit premium as a basis for 
determining such lowest bid. It is not per- 
missible to deduct anticipated dividends from 
the amount of the bid in order to make that 
determination.—Opinion of the Minnesota 
Attorney General, November 21, 1951. 


M ISSOURI — Insurers issuing partici- 
pating policies are without absolute 
right to condition dividends upon renewal. 
—The Insurance Commissioner wrote the 
Attorney General as follows: 


“The MFA Mutual Insurance Company 
of Columbia, Missouri, has the following 
provision in its insurance contracts relating 
to dividends: ‘The policyholder is a mem- 
ber of the Company and shall participate, 
to the extent and upon the conditions fixed 
and determined by the Board of Directors 
of the Company in accordance with the 
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provisions of law, in the distribution of 
dividends so fixed and determined.’ 


“It has been the practice of this com- 
pany, and of the board of directors, to 
declare dividends at the end of each year 
but to restrict their payment so that divi- 
dends are paid only to those policyholders 
who renew their policies, and no dividends 
are payable to policyholders who do not 
renew their policies for another year. 


“The permission of this department has 
been sought by several other insurance 
companies, both mutual companies and 
stock companies, who write a participating 
policy, to follow this same practice, and 
we have not given our permission because 
we felt that such a practice would be dis- 
crimination between policyholders of the 
same class. However, we want to treat all 
companies alike that operate in the State of 
Missouri and, in the event such a practice 
is within the law, it is our intention to ad- 
vise all companies that they may follow 
that practice if they desire. 

“Will you please advise as follows: (1) 
May a mutual company or a stock com- 
pany, writing a participating policy, declare a 
dividend and restrict the payment of this 
dividend to those policyholders who renew 
their policies for another year; (2) In the 
event such a practice is lawful, may this 
department require the company which 
follows this practice to state clearly in its 
policy of insurance that dividends are pay- 
able only to the policyholders who renew 
their policies for another year.” 

The Attorney General began by pointing 
out that “If the question were one of such 
restrictions upon the distribution of divi- 
dends by an insurance company, either 
stock or mutual, engaged solely in writing 
life insurance, the answer would be that our 
statutes prohibit such restrictions.” 

This company, however, was a mutual 
company other than life. The Attorney 
General concluded: 

(1) Stock and mutual insurance com- 
panies writing a participating policy cover- 
ing the lines of insurance, other than life 
insurance, named in subsection 1 of Section 
376.400, Missouri Revised Statutes 1949, do 
not have the absolute or unqualified right to 
restrict the payment of dividends to those 
policyholders who renew their policies for 
another year. 

(2) Holders of such policies may consent 
to such discriminatory restrictions. 

(3) Stock and mutual insurance com- 
panies writing participating policies should 
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state such restrictions plainly in a prominent 
place in such policies in order that all 
prospective policyholders may be advised of 
such restrictions upon the right to dividends 
so that they may accept or refuse the policy, 
as they may desire. 

(4) If any person becomes a holder of 
such policy with knowledge that the policy 
contains such restrictions, such policyholder 
is bound thereby. 


(5) If stock or mutual companies writing 
the lines of insurance named in subsection 
1 of Section 376.400, Missouri Revised Stat- 
utes 1949, follow the practice of restricting 
the payment of dividends to those policy- 
holders who renew their policies for another 
year, the Superintendent of Insurance may 
require such companies to state clearly in 
a prominent place in their policies of insur- 
ance that dividends are payable only to the 
policyholders who renew their policies for 
another year, and if any such companies fail 
or refuse so to do, such policy form may be 
disapproved by the Superintendent of In- 
surance.—O pinion of the Missouri Attorney 
General, November 14, 1951. 


O= — County commissioners cannot 
pass along insurance charges for blanket 
premium.—Where a county tuberculosis 
hospital is operated by a Board of Trustees 
and a portion of the money which is used 
to maintain and operate said hospital is 
provided by a tax levy under the auspices 
of the Board of County Commissioners, does 
such latter board have the right to bill the 
Board of Trustees of the hospital for pay- 
ments of its proportionate share of an insur- 
ance premium when the insurance is in a 
blanket form covering the capital investment 
for several county institutions, which insur- 
ance is contracted for by the Board of 
County Commissioners? 

No, said the Attorney General. Section 
2402, Ohio General Code, provides that a 
board of county commissioners is authorized 
to insure public buildings. Since it is the 
duty of the county commissioners to build, 
enlarge, repair or improve the buildings of 
such hospitals, it is clear that such hospitals 
are public buildings within the purview of 
Section 2402. Inasmuch as replacement and 
repair are responsibilities of the Board of 
County Commissioners, the cost of insuring 
against loss where these responsibilities are 
concerned necessarily must be borne by the 
Board of County Commissioners and not by 
the Board of Trustees of the county tuber- 
culosis hospital—Opinion of the Ohio At- 
torney General, No. 1020, December 21, 1951. 


Attorneys General 


w= VIRGINIA — Blue Cross may 
lawfully cover Health Service, Inc., 
risks.— Whether a proposed series of trans- 
actions between Blue Cross Plans and 
Health Service, Inc., would either be ultra 
vires Blue Cross powers or constitute re- 
insurance were the questions presented to 
the Attorney General. 

The facts: Health Service, Inc., is owned 
by the Blue Cross Organization, negotiates 
with a national account for group insurance, 
and offers all or part of this coverage to 
Blue Cross with respect to the employees 
located in the latter’s territory. Blue Cross 
is free either to accept or refuse coverage 
so offered. As to the coverage accepted, 
Blue Cross, in accordance with its enroll- 
ment regulations and rates, will issue to the 
employees its certificates and will enroll 
them in the same manner that it enrolls 
any other group. Health Service, Inc., 
writes out of its contract the employees so 
covered. Blue Cross will look to Health 
Service, Inc., for payment of rates charged 
by Blue Cross. Blue Cross will not issue a 
contract to indemnify, Health Service, Inc., 
against liability under the latter’s master 
contract. In the event that the Blue Cross 
plan is dissolved or becomes insolvent, Health 
Service, Inc., would write its contract cover- 
ing the future hospitalization of the employ- 
ees affected. 

The transactions would not be unlawful 
in either of the named respects, the Attorney 
General held. Blue Cross would be contract- 
ing with the public for the rendition of 
hospital services and, since it has express 
statutory authority to accept payment for 
such services from Health Service, Inc., 
Blue Cross is acting within the scope of its 
authority. 

Neither, would tne transactions put Blue 
Cross in the business of reinsurance. The 
main purpose of reinsurance, which is lack- 
ing here, is to indemnify the original insurer 
against his own act. The transactions here 
show a direct contract between Blue Cross 
and the policyholder. 

Finally, in view of the state’s liberal legis- 
lative policy to promote the rendition of 
hospital and medical services by nonprofit 
corporations and the fact that Health Serv- 
ice, Inc., would assume the Blue Cross con- 
tracts in event of the latter’s insolvency, the 
transactions would not contravene West 
Virginia statutes or injure the public.— 
Opinion of the West Virginia Attorney Gen- 
eral, October 29, 1951. 
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New Developments in Surety Law 


The Law of Suretyship. Arthur A. Stearns. 
The W. H. Anderson Company, 524 Main 
Street, Cincinnati 1, Ohio. Fifth edition, 
1951. 720 pages. $15. 

Since 1902 when Stearns published his 
first edition of this work, it has been recog- 
nized as the leading authority in its field. 
Now, a half century later and 17 years 
since the fourth edition appeared, the pub- 
lishers wisely chose James L. Elder of the 
Cincinnati bar to edit the new fifth edition. 


This outstanding authority, who has had 
years of practical experience in the field of 
suretyship, teamed with his brother, Robert 
W. Elder, to compile this outstanding and 
completely rewritten text. 


The index has been greatly expanded and 
is very practical in this fifth edition—over 
1,200 new cases have been added to the 
collection contained in the fourth edition. 
Also, there has been added a new feature, 
an appendix of standard and approved forms 
which is up-to-date in contents and should 
prove helpful in understanding the text 
material. The cases are arranged alpha- 
betically in the footnotes according to the 
state of their origin. The text is printed 
in large Caledonia type noted for its beauty 
and conducive readibility, on 7 x 10 inch 
pages. 

Personal suretyship, commercial guar- 
anties, corporate and compensated surety- 
ship, defenses of the surety, suretyship as 
related to bonds to secure private obliga- 
tion, official and judicial bonds, surety com- 
panies and their standard forms are all 
covered in this enlarged edition. The in- 
troductory chapter is devoted to definitions 
and distinctions, The following chapter cov- 
ers the contract. The statute of frauds is the 
topic of the third chapter, followed by com- 
mercial guaranties, corporate and compensated 
suretyship, matters in discharge of the surety, 
defense of the surety, private bonds, judicial 
bonds, equitable rights of the surety, and 
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the appendix, which is devoted to the vari- 
ous forms of the bonds. Chapter seven, 
covering the defenses of the surety, is es- 
pecially good and may suggest a way to 
avoid liability to those who do not usually 
handle surety litigation. Forty-six pages 
are devoted to these defenses and the cases 
cited are in point and very illustrative of 
the principle enunciated. Ninety-one pages 
are devoted to equitable rights of the surety 
in the last chapter and cover admirably the 
troublesome problem of subrogation. The 
salvage rights of the surety are becoming 
more and more important because of the 
large contract losses experienced by most 
of the surety companies and therefore this 
exhaustive chapter is of great practical 
importance. 


The modern contrast between the pres- 
ent judicial treatment of the corporate com- 
pensated surety with the earlier judicial 
treatment of the private accommodation 
surety has been forcibly emphasized. The 
position of the principal and surety in the 
field of building and construction contracts 
is ably considered. Indeed, all new de- 
velopments in surety law are fully discussed. 
A feature which will be appreciated by the 
careful attorney is that in the footnotes the 
author has supplied the date of each deci- 
sion cited. Between the table of cases, 
which contains 6,103 cases cited, and the 
expanded index you will also find a table 
of all statutes cited, table of other publica- 
tions cited and table of law review articles 
cited. Parallel citations to A. L. R. and the 
reporters are included. Both the official report 
and the unofficial reporter citations are given 
whenever available. In the footnotes the federal 
citations are given, followed by alphabetical 
arrangement according to the state of origin. 
The general rules are concisely stated and 
then, where there is some distinction, limitation 
or exception in some state, this is noted. 


While we do not contend that this single 
volume will be a panacea for all of the 
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technical and perplexing problems arising 
in the law of suretyship, nevertheless it 
does provide a splendid recognized text 
and will provide a starting point for almost 
any problem arising from the writing of a 
surety or fidelity bond. We consider that 
this well-written volume is deserving of a 
place on your library shelf. 
Gibson B. Witherspoon 


Several Views of Fiscal Policy 


Fiscal Policies and the American Economy. 
Edited by Kenyon E. Poole. Prentice-Hall, 
Inc., 70 Fifth Avenue, New York 11, New 
York. 1951. 468 pages. $6.35. 


Mr. Poole has collated the writings of 
several authors, each handling a chapter 
because “it would be very difficult for one 
person to be equally expert in all phases 
of the problem.” These contributors are: 


John H. Adler—International Bank of 
Reconstruction and Development, John F. 
Due—University of Illinois, Frank Whitson 
Fetter—Northwestern University, Harry G. 
Guthmann—Northwestern University, E. 
Gordon Keith—University of Pennsylvania, 
Henry C. Murphy—International Monetary 
Fund, Henry M. Oliver—Indiana University, 
Kenyon E. Poole—Northwestern University 
and Roland I. Robinson—Northwestern 
University. 


As a result of this device of multiple au- 
thorship, the book offers several professional 
viewpoints on the very large problem of 
fiscal functions of government. 


Canadian Taxes 


Canadtan Sales and Excise Tax Guide 
CCH Canadian Limited, 1200 Lawrence 
Avenue West, Park Road P. O., Toronto 
10, Ontario, Canada.* 1951. 240 pages. $2. 


Excise taxes, though often hidden levies, 
are collected upon almost every manufactured 
and imported article, and therefore represent 
one of the largest and most important items 
of expense for the average business. 


The object of this text is to present a 
complete and accurate guide to the answers 
to sales and excise tax problems. Simple, 
factual statements of conclusions based upon 
the Excise Tax Act, The Excise Act, De- 
partmental regulations, circular letters, bul- 
letins, rulings and court decisions, simplify 
the application of the tax for the layman, 


*This book may be obtained in the United 
States from Commerce Clearing House, Inc., 214 


Books and Articles 


while footnotes cite the authorities for the 
statements. 


An appendix contains the full text of the 
Excise Tax Act and Departmental circular 
letters. 


ARTICLES 


Articles of interest in other 
legal publications 





Sharing the Blame . . . A Connecticut 
attorney examines the doctrine of “imputed 
contributory negligence,” and notes that 
practically none of the courts except those 
of his own state still follows the rule of 
Thorogood v. Bryan, in which the doctrine 
is said to have arisen in the English Courts 
of Common Law in 1849.—Lessler, “The 
Proposed Discard of the Doctrine of*Im- 
puted Contributory Negligence,” Fordham 
Law Review, June, 1951. 


Law of Evidence . . . Professor Edmund 
M. Morgan of Vanderbilt University writes 
on reform of the law of evidence. Noting 
that a frontal attack on the entire field is 
not presently feasible, he recommends “a 
thoroughly considered proposal for reform 
in some of the most objectionable portions, 
those which seem as if designed to make the 
lawsuit a contest of skill instead of a ra- 
tional investigation.”—Morgan, “The Future 
of the Law of Evidence,” Texas Law Review, 
May, 1951. 


Two Wrongs .. . In recent patent cases, 
according to the writer, “the equitable doc- 
trine of unclean hands has been applied in 
such a manner as to make fraud per se 
tantamount to a defense without regard to 
the relation of the facts constituting fraud 
to the recognized categories of statutory 
defenses.”—Keaveney, “Fraud in the Pro- 
curement of a Patent as a Defense to In- 
fringement,” Journal of the Patent Office 
Society, July, 1951. 


Tilden Act and the Charitable Trust . . . 
A Harvard professor reviews the history of 
charitable trusts in the State of New York. 
He notes that ever since 1893, when the 
Tilden Act was passed, charitable trusts 
“have grown and multiplied” there. He dis- 
cusses, among numerous points, the validity 
of a devise or bequest directly to an un- 
incorporated charitable institution.—Scott, 
“Charitable Trusts in New York,” New York 
University Law Review, April, 1951. 

North Michigan Avenue, Chicago 1, Illinois, at 
$2 in United States dollars. 
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Insurance in Guatemala 


A recent sketch on the insurance industry 
in Guatemala, prepared by the Insurance 
Staff of the Office of International Trade 
in the United States Department of Com- 
merce, reveals a number of interesting 
points of contrast from the insurance in- 
dustry in the United States. The report 
follows: 


The Republic of Guatemala, with an esti- 
mated area of 42,364 square miles, is the 
third largest of the Central American re- 
publics. It is bounded on the north and 
west by Mexico, on the south by a 200- 
mile Pacific Coast line, and on the east by 
British Honduras, a 70-mile Atlantic sea- 
board (Caribbean) and El Salvador. The 
population on December 31, 1948, was esti- 
mated at 3,752,000, an average of 88.6 in- 
habitants per square mile. The latest census 
(1940), recorded a population of 3,283,209, 
of whom 2,405,374 were rural and 877,835 
urban. On December 31, 1946, Guatemala 
City, the largest and most important city, 
had a population of 205,669. 

The basic monetary unit is the quetzal, 
of 100 centavos, tied to the United States 
dollar at the rate of one quetzal per dollar. 


Operations of insurance companies in 
Guatemala are supervised by the Insur- 
ance Control Department of the Ministry 
of Economy. Foreign insurers wishing to 
do business in Guatemala are required 
to secure a license from the Ministry and to 
appoint a general agent with full power 
of attorney to conduct the firm’s business 
within the country. Under a decree of 
May 17, 1932, foreign life insurance com- 
panies are subject to a qualifying deposit 
requirement of 50,000 quetzales, which must 
be deposited with an approved local bank 
to the order of the Ministry of Economy. 
It appears that existing legislation does not 
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regulate the investment of capital or re- 
serves. A bill submitted to the Guatemalan 
legislature in September, 1950, proposed 
the introduction of a requirement that in- 
surance company reserves be wholly in- 
vested in the country in specified securities; 
according to reports, the bill is under 
consideration. 


Premium taxes are payable on all insur- 
ance policies except those issued by the 
National Mortgage Bank. Insurance bought 
by persons or companies resident in Guate- 
mala from foreign insurers not authorized 
to operate within the country is subject to 
a special tax of 20 per cent of the premium. 
Further, the insured must register such 
policies with the insurance supervisory au- 
thorities; failure to do so renders the policy 
invalid and is punishable by fine. 


The figures which follow have been taken 
from unofficial sources. In 1949 there were 
28 companies authorized to engage in the 
insurance business, including three Guatemalan, 
ten British, eight United States, four 
Canadian, and three Swiss companies. In 
addition, the National Mortgage Bank 
(Credito Hipotecario Nacional de Guatemala), 
a government entity, sells life, fire and 
other branches of insurance in competition 
with private companies. 


Total insurance premium income in Guate- 
mala in 1949, excluding operations of the 
National Mortgage Bank, was reported to 
have amounted to 1,656,334 quetzales (Q943,856 
life and Q712,478 nonlife), about two and one- 
half times the 1942 premium total of Q616,970 
(Q365,304 life and Q251,666 nonlife). 


Fire insurance, written by 17 companies, 
is the largest single nonlife branch, with 
1949 premiums of Q409,141 as against 
Q138,039 in 1942. Automobile insurance 
premiums in 1949, written by six companies, 
were Q195,853, as against Q10,006 in 1942. 
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PERSONS AND EVENTS 


| The Conference of Mutual 


Casualty 
Companies has announced its 1932 schedule 
of meetings as follows: March 6, 7: Under- 
writing (Auto and General Casualty)— 
Hotel Conrad Hilton (Stevens), Chicago; 


April 7, 8: Managament (Officers and 
Executives)—Hotel Greenbrier, White 
Sulphur Springs, West Virginia; June 
19, 20: Accounting and Statistical, Of- 
fice Methods and Procedures — Hotel 
Conrad Hilton (Stevens), Chicago; 
November 13, 14: Claims (Auto and 
General Casualty)—Hotel Conrad Hilton 
(Stevens), Chicago. The date and place 
of the Sales and Agency Conference are 
still to be announced, and other con- 
ferences are subject to call by the presi- 
| dent and governing committee. 

The growing importance of complete 
| rehabilitation in workmen’s compensa- 
tion cases will be the subject of a day’s 
seminar for insurance executives at the 
Institute for the Crippled and Disabled, 
23rd Street at First Avenue in New 
York City on January 16. The session 
| is being conducted by the institute at 
the request of insurance companies which 
have led the way in using rehabilitation 
as a means of returning injured em- 
ployees of companies insured against 
industrial accident to their jobs as quickly 








Marine insurance premiums in 1949 (seven 
companies) were Q31,581, as against Q77,819 
in 1942. Premiums for earthquake and 
miscellaneous branches came to Q75,903 in 
1949 and Q25,802 in 1942. 


Life insurance premiums in 1949 written 
by seven companies, amounted to Q943,856, 
about two and one-half times the 1942 total of 
(365,304. It is interesting to note that in the 
same period, time deposits, including savings, 
also increased about two and one-half times, 
according to one estimate, going from Q500,000 
in 1942 to Q1,300,000 in 1949, Life insur- 
ance in force in Guatemala doubled between 
1942 and 1949. At the end of 1942 there 
were 4,156 life policies outstanding, repre- 
senting total insurance in force of Q9,458,255. 
At the end of 1949 there were 8,743 life 
policies outstanding, representing total in- 
surance in force of Q18,936,724. About 
one half of all the policies in force at the 
end of 1949 were for Q1,000 or less; about 
94 per cent were for Q5,000 or less; less 
than than 1 per cent were for amounts above 
Q10,000. 


The Coverage 








as possible. More than 200 representa- 
tives of insurance companies and self- 
insurers are expected to attend. 

The 1952 Annual Meeting of the Bureau 
of Accident and Health Underwriters 
is scheduled to be held at Grove Park 
Inn, Asheville, North Carolina, Sep- 
tember 29, 30 and October 1. 

The Fourth Annual Group Meeting 
of the Health and Accident Underwriters 
Conference will be held at the Drake 
Hotel, Chicago, February 19-20. 


N. Morgan Woods has been appointed 
manager of the claims bureau of the 
Association of Casualty and Surety 
Companies. 

Charles M. Cartwright, 82, dean of 
insurance journalists, died following a 
stroke at his home in Evanston, Illinois. 
He was for 42 years managing director 
of the Nattonal Underwriter, a post in 
which he distinguished himself inter- 
nationally. Mr. Cartwright had relinquished 
his duties as editor of the magazine 


in 1941, 
John J. Watts, president of the Na- 


tional Association of Claimants’ Com- 
pensation Attorneys, announces that the 
1952 NACCA Convention will be held 
at the Shamrock Hotel in Houston, 
August 27-30. 











As stated above, the foregoing premium 
figures do not include operations of the 
National Mortgage Bank. While available 
data concerning the bank’s operations are 
incomplete, they may serve to indicate in 
some measure the bank’s relative position 
in the insurance business in Guatemala. 
The bank’s principal insurance activity is in 
the field of fire insurance. 

At the end of 1949, there were 3,453 fire 
insurance policies in force in Guatemala, 
representing insured property values total- 
ing 065,186,297; the bank was insurer under 
1,351 of these policies, representing values 
of Q14,031,547. In life insurance the bank’s 
activities appear to be confined mainly to 
industrial life policies. About 70 per cent 
of life policies with face value of less than 
Q500 are sold by the bank. The bank 
does not sell life policies of more than 
Q5,000 face value, the great majority of the 
higher valued policies being sold by three 
Canadian life companies. 

Compulsory social insurance was estab- 
lished in Guatemala by an act passed in 
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1946 which provided for the eventual estab- 
lishment of a complete social security system. 
According to reports, coverage has thus 
far been limited to providing cash and 
medical benefits for occupational and non- 
occupational injuries. Insurance is compul- 
sory for employees of five or more persons. 
Premiums are paid by means of a payroll 
tax on employers and employees, and there 
is a contribution by the government. 

The social insurance program is admin- 
istered by the Guatemalan Social Security 
Institute (/nstituto Guatemalteco de Seguridad 
Social), which is run by a tripartite board, 
under supervision of the Ministry of Economy. 
The system is not yet in operation on a 
country-wide basis, but is being developed 
regionally as facilities are developed. At 
the end of 1950 compulsory social insurance 
was in effect in the Departments of Guate- 
mala, Escuintla, Chimantenango, Izabal, 
Quezaltenango and Sacatepequez. 

In addition, railroad workers, govern- 
ment employees and workers on national 
farms are covered in all parts of the Re- 
public. Most of the persons insured are 
urban workers. The rural population of this 
primarily agricultural country is still out- 
side the social insurance system. After two 
years of operation, benefits paid out by the 
Institute totaled 04,145,353. 


Insurance Problems 
and Labor Relations 


Insurance companies are not the only 
employers now burdened with labor prob- 
lems in connection with insurance. Two 
recent cases indicate that manufacturers 
had better watch their step in paying group 
life insurance premiums for their employees. 

The National Labor Relations Board was 
the forum in one of the cases. An employee 
who sought to bring concerted pressure for 
a commission increase was discharged by 
the employer, who then ceased paying pre- 
miums on the man’s group life insurance 
policy. The discharged employee filed a 
complaint with the NLRB, whose trial ex- 
aminer recommended that the employee be 
reinstated with back pay. The dischargee 
then up and died. The NLRB then affirmed 
the trial examiner’s report and ordered the 
employer to pay the administrator not only 
the employee’s back pay but also the bene- 
fits which would have been payable under 
the group insurance policy which the com- 
pany had voluntarily taken out on the lives 
of its workers. The decision is Coca-Cola 


Bottling Company of Asheville, N. C., 2 CCH 
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Lasor LAw Reports (4th Ed.) § 11,247 
(November 29, 1951). 

In the other case an employee had au- 
thorized deductions to be taken from his 
earnings to pay part of his group life insur- 
ance premiums, Later, with some money 
still due him, he failed to report for work 
and, a few days thereafter, went to work 
for another employer for a few days. Shortly 
afterwards he was arrested and died in the 
county workhouse. Although the employer 
owed the employee sufficient back wages to 
have paid his group insurance premium, the 
employer failed to do so and treated the 
employment relation as terminated. The 
widow first sued the insurer but judgment 
was entered against her because the pre- 
miums had not been paid. She then sued 
the employer for having failed to pay the 
premiums, and the jury’s decision that the 
man who voluntarily left work had not in- 
tended to quit his job cost the employer 
$2,810. The Pennsylvania Supreme Court 
refused to upset the verdict. Peyton v. United 
States Steel Company, 20 Lapor .CAsEs 
{ 66,661 (November 13, 1951), 


Death Rate Nears Record Low 


Life insurance policyholders in the United 
States appear to have enjoyed a relatively 
good health year in 1951, the death rate 
among these 86 million owners of insurance 
having held very near the record low set in 
1950, the Institute of Life Insurance reports. 

Some all-time low death rates seem to 
be in prospect for the year. Tuberculosis 
is in this category, with a decline of be- 
tween 10 and 15 per cent probable for last 
year and a final rate one half that of 1941. 

Indications are that communicable dis- 
eases of childhood might match 1950's rec- 
ord low or drop to a new low, which could 
very well be one third the rate of 1941. The 
death rate in this category is currently about 
one hundredth that applying 40 years ago. 

Heart disease, cancer and accidents, which 
together account for about 70 per cent of 
all deaths in this country, have all shown 
small increases in death rate during 1951. 
The rate for cancer could well be at an all- 
time high. The heart disease rate, including 
all chronic cardiovascular-renal diseases, al- 
though slightly higher in 1951, will be lower 
than for some recent years. The accident 
death rate, also slightly higher, will be lower 
than for any year prior to 1948. 

War deaths again appear in noticeable 
degree on the 1951 lists, the death rate for 
this cause running higher than it did in 
1942, the first full year of World War II. 


IL J— January, 1952 





Trie 
Une 
On 


taine 
inter: 
repre 
erate 
this < 
footb 
by hi 
basec 
that 

had kt 
ant V 
and { 
plaint 
ical ¢ 
sustai 
and si 
from 
sured 
that < 


The 
Befor 
didate 
card | 
cian 1 
to en; 
and t! 
tion ¢ 
pay \ 
of 50 
these 
schoo 


Neglig 


NEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 





Trier of Fact Need Not Believe 
Uncontradicted Testimony 
On September 23, 1938, the plaintiff sus- 


tained a collapsed lung while playing in an 
interscholastic football game on the team 


representing a public high school then op- 


erated by the defendant city. He sought in 
this action to recover from the city and the 
football coach the medical expenses incurred 
by him for the treatment of the injury. He 
based his action on a twofold claim: first, 
that before he participated in the game it 
had been represented to him by the defend- 
ant Walker, then general director of athletics 
and football coach of the school, that the 
plaintiff was covered by insurance for med- 
ical expenses incurred in treating injuries 
sustained while playing on the football team, 
and second, that the defendants were estopped 
from denying liability because Walker as- 
sured the doctor who treated the plaintiff 
that all expenses would be “taken care of.” 

The trial court found the following facts: 
Before joining the football squad each can- 
didate was required to file with Walker a 
card bearing the certificate of his own physi- 
cian to the effect that he was physically fit 
to engage in the sport, his parent’s consent 
and the report of a dentist as to the condi- 
tion of his teeth. He was also required to 
pay Walker a so-called “insurance” charge 
of 50 cents. The plaintiff complied with 
these requirements. At the time, the high 
school through its principal was affiliated 
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with a voluntary group known as the Coun- 
cil of New England Secondary School Prin- 
cipals Associations, and the card filed by the 
plaintiff was headed “C. N. E. S. S. Exam- 
ination and Permit Card.” There was no 
statement thereon as to what insurance, if 
any, the council agreed to provide, but it 
was stated: “Neither the C. N. E. S. S. nor 
the high school assumes any er 
in case an accident occurs, The C. N. E. S. S. 
expects to be able to carry out the am isions 
of its accident schedule. No guarantee, how- 
ever, is made that this can be done.” A 
requirement that “Accidents must be re- 
ported within 12 days of occurrence” was 
also set forth. In actuality, the council did 
not undertake to cover all injuries. The 
benefits payable under its plan were reim- 
bursement for medical expenses incurred as 
a result of certain specific injuries listed in 
the schedule of benefits. A collapsed lung 
was not one of the injuries listed. 

The trial court refused to find that the 
plaintiff had been assured that he was in- 
sured against all expenses for injury of any 
kind. The only evidence on this point was 
in the testimony of the plaintiff himself. 
He testified that before he handed in his 
card and paid the 50 cents, Walker told 
him that no student was allowed to play 
before turning in the card and fee and that 
the fee was being paid to cover all accidents. 
Because of illness, Walker was unable to 
testify at the trial and the plaintiff’s testi- 
mony remained uncontradicted. Plaintiff 
claimed that the trial judge’s refusal to find in 
accordance with his own testimony was error. 

Concerning the plaintiff’s second claim, the 
trial court found that after the injury Walker 
asked the plaintiff’s physician to see to it 
that the plaintiff got the best of care 
and that the plaintiff and his parents believed 
that the expenses would be paid by the 
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school or the city. It also found, however, 
that the plaintiff and his parents engaged 
only necessary medical and hospital service 
and that nothing additional was expended 
in reliance upon any expectation of reim- 
bursement. This latter finding was likewise 
attacked by the plaintiff on appeal. 


The reviewing court held, with respect to 
the first alleged error of the trial court, that 
the court was not bound to believe the 
plaintiff's uncontradicted testimony, “At the 
time the statement of Walker was claimed 
to have been made, the plaintiff was a boy 
sixteen years of age. The court may well 
have deemed it implausible under the cir- 
cumstances either that he would have been 
particularly interested in ascertaining just 
what the insurance was or that Walker 
would have been specific in his description 
of it. It is more likely that if anything at 
all was said it was in general terms that 
the fifty cents was to pay for some kind of 
insurance rather than for complete coverage. 
Moreover, more than twelve years had 
elapsed between that time and the date of 
the trial. As we have pointed out in a case 
where, as here, the testimony stood uncon- 
tradicted, the trial court ‘is the judge of the 
credibility of witnesses, and that one or more 
witnesses testified to a fact does not make 
it an admitted or undisputed one which we 
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can add to the finding’. 


Regarding the second alleged error of the 
trial judge, the reviewing court said that 
the finding attacked was “amply justified by the 
evidence. Under these circumstances it was 
for the court to determine whether Walker 
undertook to pay. Its conclusion that his 
request to the physician raised neither an 
obligation on him to reimburse the plaintiff 
for the doctor’s services nor an estoppel 
against him to deny liability on account of 
any previous representation by him as to the 
insurance coverage cannot be disturbed.” 


In view of these conclusions, it was un- 
necessary for the reviewing court to con- 
sider the question whether Walker had 
authority to bind the defendant city by his 
representations, and the judgment for the 
defendants was affirmed.—Esposito v. City 
of New Haven et al. Connecticut Supreme 
Court of Errors. July 17, 1951. 19 Nectt- 
GENCE CASES 939, . 


No Liability Without Foreseeability 


A beautician purchased some permanent 
wave lotion for use in her shop. The lotion, 
containing ammonium thioglycolate, an in- 
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gredient common to most cold wave solu- 
tions and ordinarily harmless, was applied 
to patrons’ hair along with a powder fixative 
which accompanied it, which fixative con- 
tained potassium bromate, also ordinarily 
harmless. The two, according to the manual 
of instructions, were to be applied with bare 
hands, and the whole process was controlled 
by an electrical device, adjusted according 
to hair types. During a week’s use, the 
beautician used the products seven or eight 
times, whence blisters and inflammation 
appeared between her fingers, which in turn 
spread to her arms and shoulders. The 
ailment was diagnosed as dermatitis, result- 
ing in her hospitalization and the eventual 
desertion of her profession. Patch tests con- 
ducted by her own expert witness estab- 
lished that she did not react unfavorably 
either to the lotion or the fixative, but did 
to a mixture of the two. 


No evidence was introduced to show that 
the lotion, the fixative or a mixture of the 
two contained any harmful ingredient, ex- 
cept that the ammonium thioglycolate pro- 
duced a reaction in but one allergic woman 
in 1000 using it. Nor was any showing made 
of knowledge on the part of the defendant 
lotion distributor as to the dangerous nature 
of any ingredient in the lotion. The trial 
court granted a motion for nonsuit at the 
close of the plaintiff’s evidence, and the 
plaintiff appealed. 


The reviewing court said the trial judge 
strained neither common sense nor realism 
in concluding that the plaintiff’s ailment, 
being the result of an allergy, was not com- 
pensable as a matter of law. “We are 
sympathetic with appellant and her misfor- 
tune, but cannot require the merchant to 
assume the role of absolute insurer against 
physiological idiosyncracy. To do so also 
would invest the elusive ordinary prudent 
man with a quality of foreseeability that 
would take him out of character completely. 
Every substance, including food which is 
daily consumed by the public, occasionally 
becomes anathema to him peculiarly allergic 
to it. To require insurability against such 
an unforeseeable happenstance would weaken 
the structure of common sense, as well as 
present an unreasonable burden on the chan- 
nels of trade.” 


One judge concurred on the ground that, 
prior to plaintiff’s injury, there was no evi- 
dence that the distributor had reason to 
believe that its product would be harmful 
even to the allergic. He went on to say that, 
if the distributor had reason to believe that 
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one out of every thousand of its owners 
would be harmed as plaintiff was by the use 
of its products, then it could foresee, and 
therefore must reasonably anticipate, that 
such would be the result—Bennett v, Pilot 
Products Company, Inc. Utah Supreme Court. 
September 18, 1951. 19 NEGLIGENCE Cases 949. 


Court Says Charitable Immunity 
Too Well Established to Be Shaken 


If a pedestrian is injured in a fall caused 
by a defect in the curbing of a city street 
and recovers damages in a suit against the 
municipality, can the latter maintain an ac- 
tion over*for indemnity against a charitable 
organization which owns and occupies the 
abutting property? That was the principal 
question involved in this case. 


The majority of the reviewing court said: 


“Notwithstanding the violent criticisms 
that have been directed by academic legal 
writers against the doctrine of the immunity 
of charitable organizations from tort lia- 
bility, and notwithstanding also the fact that 
there is considerable conflict in the judicial 
decisions on the subject among the several 
States, our own Commonwealth has, from 
the earliest times, stood firm in its adher- 
ence to the principle of immunity. ; 
Principles of the common law are not estab- 
lished or developed arbitrarily; they congeal 
during the course of the years from the 
fluidity of recurrent judicial decisions which 
presumably reflect the sentiments and social 
values of the community. Measured by that 
standard there is no class of institutions 
more favored and encouraged by our people 
as a whole than those devoted to religious 
or charitable causes. Public-minded bene- 
factors are not likely to have their generous 
impulses encouraged if advised that some 
janitor, watchman or other employee of a 
charitable organization who carelessly fails 
to note the displacement of a brick or stone 
in a pavement may thereby bring about the 
loss of all the property and funds which 
the donors had sought to devote to the 
common good. If and when there is to be 
any change in the doctrine of the immunity 
of charitable institutions from tort liability, 
it ought to be effected, not by the courts, 
but by the legislature, which is, of course, 
the ultimate tribunal to determine public 
policy.” 


The City of Pittsburgh, plaintiff here, 
pointed to a_ statute providing that the 
municipal authorities may require sidewalks 
and curbstones to be kept in repair, and 
that if the property owner fails to do so 
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the municipality may do the necessary work 
and assess the cost thereof upon the prop- 
erty and file a lien therefor or collect the 
same by action of assumpsit. An applicable 
city ordinance implemented the authority 
thus given. 


The reviewing court acknowledged that 
the statute and ordinance extended to and 
could be enforced against a charitable organi- 
zation. “But this means that if the charity 
fails to make the necessary repairs and is 
obliged to pay for their cost when made by 
the municipality it will merely be paying 
for an improvement to its property or bene- 
fit actually received, so it is obvious that 
there is not involved thereby any improper 
diversion of its funds but only an expendi- 
ture similar to any other made by it for 
the purpose of keeping its property in good 
order and repair.” 


The majority thus held that the City of 
Pittsburgh could not recover over from the 
charitable society which it brought on the 
record as an additional defendant. 


Three judges dissented. Asserting that 
this was a case of first impression in the 
jurisdiction, they saw “no logical reason 
why the doctrine of a charity’s immunity 
from liability for torts of its servants should 
now be extended to excuse the breach by 
a charity of the absolute statutory duty 
imposed without exception on all property 
owners... 


“The majority seeks to justify its ex- 
tension of the old doctrine by pursuing the 
familiar patterns of argument that ‘Public 
minded benefactors are likely to have their 
generous impulses discouraged.’ This state- 
ment though oft repeated is founded upon 
a theoretical supposition and not upon sta- 
tistics that show any drying up of the well 
springs of charity in four of the states that 
have abandoned or abolished the outmoded 
doctrine. So the professed fear of dissi- 
pation of trust funds is more fancied than 
real in these modern days when that danger 
can be and in most cases is, easily guarded 
against by liability insurance to the com- 
plete protection of the charity. 


“In short, a sound public policy should 
require us to decline to extend the doctrine 
of immunity of charities to an action of 
recourse by a municipality brought to re- 
cover damages it was compelled to pay by 
reason of the charity’s breach of duty im- 
posed by a general law.”—Bond et al. v. City 
of Pittsburgh. Pennsylvania Supreme Court, 
Western District. November 13, 1951. 19 
NEGLIGENCE Cases 1112. 


71 


LIFE 
Cases Involving Construction 
of Life, Health and Accident 


Insurance Contracts, as Reported 


by CCH LIFE INSURANCE 
REPORTS 


Sterile Premium Construed 
Out of Health and Accident Policy 


In his action the assured under a policy 
of health and accident insurance sought 
a declaratory judgment to the effect that 
the policy was in full force and effect. 


The policy on its face provided: 

“It takes effect on the 12th day of De- 
cember, 1945, and continues in effect until 
the 12th day of December, 1946; and until 
the Insured becomes sixty years of age he 
shall have the right to renew this policy 
for further consecutive periods by the pay- 
ment in advance of the Annual renewal 
premium of $215.16. Each such renewal 
shall continue this policy in effect until the 
expiration of the period for which prem- 
ium has been paid.” 


The application was made a part of the 
policy, and the following language appeared 
on the application: 

“Do you agree that in case no amount 
has been tendered to the Agent on such 
premium at the time of this application that 
such insurance shall not take effect until 
the application is approved and accepted 
by the Company at its Home Office and 
the policies delivered to you while in good 
health and the first premium thereon have 
been paid in full?” 

In other words, the face of the policy 
provided December 12, 1945, as its effective 
date, and the application provided that the date 
of delivery should be the effective date. 

The policy was delivered either January 
4, or January 6, and it included a grace 
period of 31 days. 


The premiums on the policy were paid 
until January 14, 1949 and when the as- 
sured sought to pay by check on this date 
the company refused payment, maintaining 
that the policy had been forfeited for failure 
to pay within the time provided by the 
policy, and offered to issue a conditional 
receipt and application for reinstatement. 
The assured had received without protest 
receipts stating that prior payments were for 
premiums due December 12 of the respective 
years, After rejection of his January, 1949 
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payment he applied for reinstatement. He 
left unanswered a question in the applica- 
tion for reinstatement and, when the in- 
surer insisted upon an answer, he refused 
to accept the insurer’s construction of the 
policy terms. 

Section 356 of the Illinois Insurance Code 
prohibits the issuance or delivery of an 
accident or health policy “unless the time 
at which the insurance thereunder takes 
effect and terminates is stated in a por- 
tion of the policy preceding its execution 
by the insurer.” 


The majority of the court held that the 
policy provisions were ambiguous and that 
therefore the construction most ,favorable 
to the assured should be adopted, that is, 
that the policy became effective on its date 
of delivery, and that the policy was there- 
fore in full force and effect. 

A strong dissenting opinion emphasized: 
(1) That the state supreme court had never 
passed on the -precise question involved; 
(2) that the statutory provision was unique 
to accident and health insurance ‘and that 
express legislative policy made the dates 
stated under the statutory form effective 
for all purposes; (3) that the greater weight 
of authority everywhere finds no conflict in 
policy provisions resulting in a sterile prem- 
ium; and (4) that the assured, an exper- 
ienced business executive aided in_ his 
insurance transactions by experienced in- 
surance men of his own selection, had no 
equities in his favor.—Lentin v. Continental 
Assurance Company. Illinois Appellate Court, 
First District. Released May 7, 1951. 14 
Lire Cases 928. 


Beneficiary Needs 
No Insurable Interest 


A life insurer filed a statutory interpleader 
action to determine which of three claimants 
was entitled to the proceeds under a cer- 
tificate of group life insurance issued by 
them to the assured. The three claimants 
were a bank and two women, respectively 
named Bettina and Grace. 


The complaint on behalf of the bank 
averred that it was the duly appointed ad- 
ministrator of the assured’s estate and that 
it was therefore entitled to the proceeds if 
neither of the other two claimants were. 

Bettina alleged that she was married to 
the assured in Italy; that the marriage was 
never dissolved prior to his death; that 
decedent’s marriage with Grace was biga- 
mous and was dissolved by divorce prior 
to his death; and that therefore she, Bettina, 
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was entitled to the proceeds as the lawful 
surviving wife of the decedent. 


The answer of Grace admitted the afore- 
said allegations except those charging that 
her marriage to the assured was bigamous 
and that Bettina was the assured’s lawful 
surviving wife. On these undisputed facts, 
Grace filed a motion for judgment on the 
pleadings. 

Grace was the named beneficiary in the 
policy, which contained no restrictions as 
to who might be designated as beneficiary 
and no provision of forfeiture for divorce. 
Therefore, since nothing in the policy barred 
Grace’s right to the proceeds, the remaining 
question was whether that right existed 
under the applicable law, that of Pennsylvania. 


The law of Petinsylvania, the court de- 
clared, is in accordance with the well-estab- 
lished rule that a person may take out a 
policy on his own life and make it payable 
to whomsoever he pleases, irrespective of 
the beneficiary’s lack of insurable interest. 
Hence, whether Grace was or was not the 
legal wife of the assured at the time of her 
designation as beneficiary was immaterial 
and could not affect her right to the proceeds. 

Likewise, the court said, Pennsylvania 
holds a named beneficiary entitled to the 
proceeds of a life insurance policy even 
though she and the assured were subse- 
quently divorced and he had remarried, 
there being no statute or general principle 
of law which disqualifies a divorced wife 
as beneficiary. 


So—Grace was awarded the $1178.71.— 
First National Bank of McKeesport, Penn- 
sylvania v. Gable et al. United States Dis- 
trict Court, Western District of Pennsyl- 
vania. July 12, 1951. 14 Lire Cases 1156. 


Nonassignment Clause Valid 


Plaintiff, a resident of California, recov- 
ered a final judgment of divorce in 1939 in 
a California court. By the terms of that 
decree her former husband was to pay her 
$50 on the first and $50 on the fifteenth 
day of each month for her support and 
maintenance. Her husband, a nonresident 
of New Jersey, was insured under a group 
annuity contract made between his employer 
and the insurer. 

In that contract there was a provision read- 
ing, “The Active Employee’s or Annuitant’s 
Certificate and the Retirement Annuity Bene- 
fits and other payments provided under this 
Contract are non-assignable, whether by 
voluntary act or by operation of law.” 


Life, Health—Accident 


In the certificate issued to the husband 
under that policy there appeared a similar 
provision, namely: “The Retirement An- 
nuity payments and any payment upon the 
death of the Annuitant, referred to herein, 
are non-assignable whether by voluntary act 
or by operation of law.” 


The husband retired. From and after 
December 1, 1949, the insurer became obli- 
gated to pay him $138.84 monthly during his 
lifetime. Payments were so made through 
June, 1950. During that month the wife 
sought to attach these payments for arrear- 
ages in alimony. Both the husband and the 
garnishee insurer defended on the ground 
that the property sought was not subject to 
attachment. 

This process was brought in New Jersey, 
the domicile of the insurer. The court 
repeatedly mentioned that the insurer was 
the only one of the parties involved having 
any contact whatever with New Jersey, but 
never got around to showing explicitly what 
followed from that fact. 

To permit the plaintiff to attach the an- 
nuity benefits would violate the contract, 
the court said, and “unless the plan adopted 
in the insurance contract was in violation of 
public policy,, it must be upheld.” 

The New Jersey legislative treatment of 
public pension funds showed the public 
policy of the state to favor exemptions of 
such funds from civil process, the opinion 
continued. Although New Jersey would not 
allow a husband to take voluntary action to 
avoid payment of alimony—anv more than 
it would allow the settlor-beneficiary of a 
spendthrift trust to cut off the rights of his 
creditors—this benefit was set up by the 
husband’s employer, not by the husband. 
The language of the policy was clear in 
precluding assignment or attachment even 
“by operation of law.” The contract is a 
type of social security measure to protect 
retired employees in their old age. Granting 
the conflicting phases of public policy, it 
“seems judicious to leave anv further pro- 
nouncement to the legislature.” The divorced 
wife would not in her home state be entitled 
to the remedy she seeks here in New Jersey, 
another point against her. And the final 
point is that the required elements to enforce 
the writ of attachment were not present at 
the time of the writ’s execution since no 
moneys were due under the insurance policy 
at the time the attachment was served. 


The wife had judgment in the trial court. 
This the reviewing court reversed.—Hoffman 
v. Hoffman et al. New Jersey Supreme Court. 
November 12, 1951. 15 Lire CAses 60. 
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Fire 


Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Insurer Bound by General Agent's 
Misdescription of Property 


Plaintiff assured owned a building cover- 
ing a multiple use. Two parts of it were 
devoted to an automobile garage and body 
shop, another smaller part was used as 
living quarters, and still another part, about 
one fourth of the total square footage, was 
rented and used by a religious association 
for the holding of worship services. 


Previous fire insurance policies had been 
issued on the building by the defendant 
insurer through its general agent, one Mrs. 
Taylor. When she visited the assured to 
procure a renewal of his insurance policy, 
she commented about his having made ex- 
tensive improvements in the building (that 
is, the garage and body shop) during the 
preceding policy year and suggested that 
he double the amount of his coverage. This 
he declined to do. She then quoted a much 
higher rate on the building and he replied 
that it was “outrageous and wouldn’t 
have it. It was in fact twice as much as 
I had been paying.” 


Thereafter she called him again urging 
him to take the insurance and advised him 
that there had been a mistake in the rate 
and quoted him a much lower rate. 

A friend of the assured, a competing 
agent, who was also trying to sell a policy 
on the building, asked Mrs. Taylor where 
and how she was basing her rate, stating 
he was bidding on the same insurance and 
that his rate was much higher than hers. 
She replied that she was getting her rate 
at the same place he got his. He then 
asked, “Well, do you know there is a garage 
and a church and a dwelling in there?” and 
she replied, “Yes, I know my business.” 
The other agent told the assured that he 
could not compete with this rate and advised 
him to take the policy from Mrs, Taylor. 
The assured did so. The policy described 
the insured property as a “church edifice,” 
and the endorsement on the back of the 
policy described it as a “church and dwelling.” 


After the subsequent fire the assured 
sued the insurance company and won a 
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judgment in the trial court. Among several 
errors assigned in the insurer’s appeal were 
these: 


(1) The trial court should have given 
a directed verdict for the insurer. The 
property damaged by fire was not within the 
coverage of the policy and the coverage 
could not be extended to the building in 
question. To so extend the coverage would 
amount to the creation of a new and differ- 
ent liability by waiver or estoppel, arising 
out of the alleged act of the defendant’s 
agent in so describing the property. 


(2) The evidence with respect to the 
negotiations between Mrs. Taylor and the 
assured was inadmissible because in viola- 
tion of the parol evidence rule. 


The reviewing court conceded that cov- 
erage in an insurance policy cannot be 
enlarged or extended by waiver or estoppel. 
But that nice proposition of law is irreve- 
lant, the court continued. “The real ques- 
tion is whether the insurer can be held 
bound by the acts of the general agent in so 
describing the property in the insurance 
contract. The situation here presented, as 
we see it, is merely misdescription of or 
failure to exactly describe the usage to 
which the property was subjected by the 
insurance company, through its general 
agent, either through mistake or for the 
purpose of meeting competition by writing 
the insurance for a lower rate than would 
have been required had the property been 
described as a garage.” 

From the evidence “the jury could find 
that the description of the building was 
that which the insurer’s general agent 
chose to select and that perhaps the first- 
quoted higher rate was to cover the prop- 
erty with respect to its multiple use and the 
reduction was to meet the competition by 
writing the policy as a church edifice. 


“In some jurisdictions it seems to be the 
rule that where the property, the subject 
of the insurance, is misdescribed, even 
though the description be written by the 
company’s agent, there can be no liability. 
It is said the minds of the parties never 
met on the subject matter of the insurance; 
or that anterior or contemporaneous agree- 
ments between the parties thereto cannot 
be admitted to vary the terms of the written 
contract...» 


“But be that as it may, in this jurisdic- 
tion we have long followed a contrary view. 


“It is a matter of common knowledge 
that such insurance companies have many 
varied forms for the classification of risks. 
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These classifications are based upon such 
matters as the nature of the property in- 
sured, its size, location, type of business, 
occupancy, and uses. Many of these matters 
regarding the risks are within the peculiar 
knowledge of the insurer and where, as here, 
the insurer’s general agent, with authority 
to prepare and countersign contracts and 
bind the company, knew or was informed 
as to all matters relative to the risk, and 
by that agent’s own choice classified the 
risk as one less than the company might 
have wished its agent to choose, all being 
without any fraud, concealment, knowledge 
or participation of the insured, the com- 
pany should be held bound by this act of its 
general agent.” 


The parol evidence rule, the court con- 
tinued, was inapplicable. The question at 
issue here was the description of the prop- 
erty. Evidence showing that the description 
was made up and adopted by the insurer’s 
agent, and without any suggestion on the 
part of the assured, is without the stricture 
of that rule, 


The judgment for the assured was affirmed. 
—Jersey Insurance Company v. Roddam. Ala- 
bama Supreme Court. October 11, 1951. 
7 Fire and CASuALTy Cases 623. 


Flood Tide Is Not Flood 


A common carrier of freight and mer- 
chandise was insured under a motor transit 
policy against liability for direct loss or 
damage to any property transported, caused 
among other perils by: 


“(b) Accidental collision of the vehicle 
with any other vehicle or object, excluding 
however, contact with any portion of the 
roadbed, curbing, rails or ties of street, steam 
or other railroad, any stationary object while 
backing for loading or unloading, and ex- 
cluding any collision of the load with any 
object.” 

“(e) Flood (meaning rising of streams or 
navigable waters). 


“(f) Perils of the seas, lakes, rivers or 
inland waters while on ferries.” 

In this action against the insurer the as- 
sured complained: 

“That on or about the 16th day of Feb- 
ruary, 1946, Long Motor Lines hauled a load 
of furniture and household goods belonging 
to Mrs. Dorothy H. Wise from her home 
at Greenwood, South Carolina, to her home 
at Crescent Beach, Horry County, South 
Carolina. That truck of Long Motor Lines 
was driven on the beach or strand along a 
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route where it was customary for trucks or 
other motor vehicles to be driven, where it 
accidentally collided with a depression in 
the beach ‘and became stuck or imbedded in 
the sand, making necessary a transfer of the 
goods and furniture from plaintiff’s truck 
and before the same could be unloaded the 
tide arose. That the furniture became dam- 
aged by the salty water and also that sev- 
eral of the articles of furniture were scratched 
or broken in the removal.” 


It was further alleged in the complaint 
that Mrs. Wise sued the motor carrier and 
recovered for the above loss, which action 
the insurer refused to defend. After the trial 
court sustained the insurer’s demurrer to 
the complaint, the assured brought this appeal. 


The reviewing court held: 


(1) Even if there was a collision with 
some portion of the beach, and even though 
the beach was not designed for use as a 
highway, still the complaint itself implied 
that the public was using the beach as a 
highway. Under these circumstances, the 
“depression in the beach” constituted a portion 
of the roadbed upon which the truck was 
being operated. Hence there was no cover- 
age under Clause (b) of the policy. 


(2) The policy does not define “flood” to 
mean the “rising of streams or navigable 
waters.” On the contrary, the word “rising” 
when considered in its context clearly con- 
templates the abnormal or unusual “rising of 
streams or navigable waters.” The words 
in parentheses in Clause (e) were intended 
to limit rather than enlarge the meaning of 
the word “flood.” So there was no cover- 
age under Clause (e) of the policy. 


(3) The restrictive phrase of Clause (f), 
“while on ferries,” was not intended to apply 
only to the words “rivers or inland waters.” 
Consequently, there was no coverage under 
Clause (f). 


(4) It was proper to keep the question of 
coverage from the jury, it being the province 
of the court to construe the policy. 


(5) The above constructions take the 
words “in the plain and ordinary sense in 
which they are generally used and under- 
stood with regard to... the subject matter 
involved,” so there is no room for applica- 
tion of the rule that ambiguities should be 
construed against the insurer. 


The order sustaining the insurer’s de- 
murrer was affirmed.—Long Motor Lines, Inc. 
v. Home Fire and Marine Insurance Company 
of California. Filed November 12, 1951. 7 
Fire AND CASUALTY CASES 676. 
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AUTOMOBILE 
Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Automobile Dealer Is Agent 
of Insurer 


Plaintiff's agent, one Taylor Hayes, in 
September of 1947 went to an automobile 
dealer to purchase a vehicle suitable for 
conversion into a small ambulance. Hayes 
dealt with a salesman, who advised him 
that the type of vehicle he needed for con- 
version into an ambulance, a sedan delivery 
truck, was not then available, but that one 
would be received shortly. The salesman 
then figured the amount of the payments on 
the new vehicle and advised Hayes that he 
would need collision insurance, which the 
automobile agency would obtain, The insur- 
ance premium was figured into’ the 
amount of the monthly payments along 
with the net cost of the new vehicle, allow- 
ing for the value of a converted ambulance 
Hayes left with the salesman as a trade-in. 

The following month the dealer received 
the new vehicle and notified Hayes, who 
then executed a conditional sales contract 
for the amount due, including insurance. 
Sometime later the policy was delivered to 
Hayes, which covered the entire value of 
the vehicle, including the chattel mort- 
gagee’s interest. Hayes had no dealings 
with the agent who countersigned the policy. 
Having procured insurance through that 
auto agency on a prior occasion, he believed 
the auto agency was representing the in- 
surance company. 

The conditional sales contract required 
the purchaser to carry fire and theft insur- 
ance and collision, if requested to do so 
by the seller; and upon failure of the pur- 
chaser to carry insurance, the seller was 
authorized to obtain same at the purchaser’s 
expense. 

The contract was sold to a finance com- 
pany and the policy, which was issued 
by a regular agent of the defendant, named 
plaintiff as the insured with loss payable 
to it and the finance company, showed the 
identity of the seller, and declared that the 
policy covered a “1947 Chevrolet sedan 
delivery truck.” 
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The conditional sales contract, the note 
and the insurance policy all bore the date 
of October 4. The endorsement of the note 
was not dated, but the endorsement to the 
policy read: 

“1. Pay to the order of Memphis Trust 


Co. 


with Recourse 
without § 

Union Chevrolet Co. 
By Helen Reiter.” 


After the purchase of the vehicle and 
after it was converted into an ambulance, 
Hayes frequently brought it back to the 
Union Chevrolet Company, where it was 
seen by the salesman and other persons there. 


The ambulance was severely damaged in 
December, 1948, and thereafter Hayes made 
a complete disclosure concerning the use 
of the vehicle to the attorney for the insur- 
ance company. 

The insurer made no tender of any kind 
prior to November 10, 1950, when it filed 
its pleas in this action for breach of the 
contract of collision insurance. Its special 
defense was that plaintiff misrepresented 
the use to which the vehicle would be put 
in that it was represented to be a com- 
mercial delivery sedan and concealed the 
fact that it would be converted into an 
ambulance. Plaintiff denied this and averred 
that the insurer was estopped from making 
that defense by full knowledge at the time 
the policy was issued of the intended use of 
the vehicle and by having accepted premium 
payments after full knowledge subsequent 
to issuance of the policy. 


The trial court gave a peremptory in- 
struction for the insurer, and this appeal 
followed. 


The principal question on appeal was 
whether the automobile dealer was the 
agent of the insurer. If Wisconsin law 
were determinative the answer would be 
“No,” the court conceded. But Tennessee 
law is applicable here and—all other things 
being the same—the answer is “Yes.” Adopt- 
ing a quotation from another case, the court 
said: 

“The law imposes upon the company the 
duty of seeing to it that none but its regular 
authorized agents shall do its business or 
deal with the public. It is certainly not 
difficult for an insurance company to say 
to its local agents that they alone must 
transact its business; that they must in all 
cases deal directly with the insured in mak- 
ing insurance contracts, and not allow the 
interference of’ any stranger in its business, 
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for whose acts it does not wish to be held 
responsible.” 

It made no difference that the auto dealer 
had neither an insurance broker’s nor agent’s 
license. 

The insurer made one last try: The car 
dealer had an interest in the property and 
could not by reason thereof be an agent 
of the insurer. 

To this suggestion the court referred 
to the endorsement on the note, above 
quoted, and held the endorsement to be 
ambiguous. “Plaintiff is entitled to the in- 
ference it was without recourse on the dealer 
and that the dealer had parted with all 
interest when the policy became effective,” 
because “plaintiff is entitled to the most 
favorable view of the evidences and all le- 
gitimate inferences therefrom, in the re- 
view of a directed verdict for defendant.” 

The reviewing court therefore remanded 
the case for a new trial—7. H. Hayes & 
Sons v. Stuyvestant Insurance Company. Ten- 
nessee Court of Appeals, Western Division 
at Jackson. Filed November 7, 1951. 37 


AUTOMOBILE CASEs 563. 


Delay in Notifying Insurer Raises 
Presumption of Prejudice to Insurer 


The plaintiff was injured on February 
16, 1949, as the result of the negligent oper- 
ation of an automobile by her mother, who 
was the assured of the sole defendant. No 
notice of the accident was given to defend- 
ant prior to February 16, 1950, although 
the policy contained the usual clause re- 
quiring notice “as soon as practicable.” 

In its special verdict the jury found that 
notice had been given “as soon as practicable,” 
but that the defendant insurer had been preju- 
diced or damaged by the lack of an earlier 
notice. 

The reviewing court said it could accept 
the latter finding as conclusive but was not 
required to do so. Section 204.34(3) of the 
Wisconsin statutes creates a presumption 
that the insurer is prejudiced by failure to 
give timely notice and puts the burden of 
proof to rebut the presumption upon the 
person claiming liability. No proof being 
offered to that effect, the presumption was 
not overcome. 


The plaintiff contended, however, that the 
insurer was estopped to assert forfeiture 
and waived the defense of untimely notice. 
She said the defendant’s investigation of 
the accident had disclosed full information; 
that the assured gave a signed statement of 


Automobile 


the facts and talked to the insurer’s repre- 
sentative from time to time; that the assured 
was in court as a witness; that the insurer 
made no disclaimer of liability and did not 
refuse to protect the assured under the 
terms of the policy; and that the insurer 
defendended the action without tendering 
its defense to the assured. 


“All that plaintiff claims is true,” the re- 
viewing court remarked. “The fact is, how- 
ever, that in defending the action defendant 
did only that which it was compelled to do 
under the circumstances. Plaintiff's claim 
was against defendant alone and, of course, 
it had no alternative but to defend or to 
permit judgment to be taken against it by 
default. It is not as though [the 
assured] had been sued or had _ been 
joined in the suit with the company and the 
company had assumed and conducted the 
defense of the action on her behalf without 
disclaiming liability and giving notice of its 
reservation of rights; under such circum- 
stances the company would be precluded 
from setting up the ground of forfeiture. 

As the sole defendant the company 
was compelled, however, to protect its 
rights. It could not withdraw and be re- 
leased from liability to plaintiff. It did not 
waive its policy defense by protecting itself 
in the suit which was brought against it- 
self exclusively.”—Calhoun v. Western Cas- 
ualty & Surety Company. Wisconsin Supreme 
Court. Filed November 6, 1951. 37 AvuTo- 
MOBILE CASEs 526. 


Victim Has Discoverable Interest 
in Driver's Liability Policy 


In this suit an automobile liability insurer 
sought mandamus to compel a lower court 
to vacate an order for perpetuation of testi- 
mony and to quash a subpoena duces tecum 
issued in connection therewith. 

Sally Hays, the real party in interest, filed 
in the respondent court an application for 
perpetuation of testimony under Sections 
2083 and 2089 of the California Code of 
Civil Procedure, in which she alleged: She 
expects to be a party to an action in re- 
spondent court against Paul Witten and 
Superior Insurance Company (the petitioners 
in this suit before the California Supreme 
Court) to enforce payment of a judgment 
which she expects will be rendered in her 
favor and against Witten in an action pend- 
ing in such court against Witten and others 
for personal injuries arising out of an auto- 
mobile accident; the facts expected to be 
proved (in the deposition) are the existence 
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of automobile casualty insurance contracts 
insuring Witten against liability for personal 
injuries and property damage and the pro- 
visions of the insurance policies, including 
the effective dates and the amounts of 
insurance. 

The respondent court granted the appli- 
cation and ordered the taking of the deposi- 
tions of Witten and one F. O. Hoffman, 
the sole agent of the insurer in the state. 
The court also ordered the issuance of 
subpoenas duces tecum requiring Witten to 
produce all liability policies insuring him 
on the date of the accident together with 
receipts for premiums and notices or corre- 
spondence pertaining to the effective periods 
of such policies; and requiring Hoffman to 
produce “all policies of insurance issued 
to” and covering Witten “for liability for 
personal injury and property damage in 
effect on” the date of the accident, “together 
with all records of receipts for premiums 
paid by Witten pertaining to said 
policies and all records and correspondence 
pertaining to the effective dates of said 
policies.” 

Witten and the insurer admitted the exist- 
ence of the policy, and Hoffman said in his 
deposition that he knew of no policy de- 
fenses. Both, however, refused to produce 
the named documents or to testify with 
respect to the policy limits. 


They urged in this mandamus proceeding 
that knowledge of the policy limits was 
sought in order to provide an undue and 
oppressive advantage in negotiations for 
settlement of the personal injury action. 


This contention and other arguments by 
the insurer, the majority of the supreme 
court held to be without merit. “How 
knowledge by the plaintiff in that action of 
facts which are known to the defendants 
therein, concerning the policy or policies in 
which plaintiff will have an enforceable 
interest if she recovers, could give her an 
‘undue and oppressive advantage’ in nego- 
tiations for a settlement does not appear. 
And whether such knowledge by plaintiff 
would tend to benefit plaintiff or defend- 
ants might depend to a material extent upon 
the relationship between the seriousness 
of the injuries which resulted from the acci- 
dent and the amount of insurance coverage 
provided by the policy; conceivably, knowl- 
edge of low policy limits might constitute 
a benefit to defendants by tending to dis- 
courage a seriously injured plaintiff from 
holding out for a settlement commensurate 
with the extent of the injuries.” 
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Two judges joined in a strong dissent: 

“The conclusion that an injured person 
has a ‘discoverable interest’ in the contract 
insuring the liability of the tort feasor 
whenever an action is pending against the 
named insured, misconceives the relationship 
of the parties. The demand of Sally Hays 
to examine the policy by way of perpetuation 
of testimony is based upon the assertion 
that she expects to sue Superior Insurance 
Company and its insured in the event that 
she obtains a judgment against him. But 
such litigation will not be to ‘recover’ a 
loss under the policy; properly classified, it 
is an action to be reimbursed for damages 
suffered. . .. 


“The primary purpose of allowing an 
injured person to sue the insurer is to pro- 
tect the judgment creditor against the bank- 
ruptcy or insolvency of the debtor. 


“Miss Hays claims to be entitled to know 
the amount of the maximum liability of the 
insurer and the premiums paid on the policy. 
These facts are not germane to any issue 
which may be presented in the action against 
the insured; obviously the sole purpose of 
the present proceeding is to obtain informa- 
tion which will aid in negotiating for a 
settlement. This is not within the legitimate 
purview of the statutes providing for the 
perpetuation of testimony and the issuance 
of a subpoena duces tecum. 


“Miss Hays presently has no ‘discoverable 
interest in the policy’ and the writ of man- 
date should issue.”— Superior Insurance 
Company et al. v. The Superior Court of 
Los Angeles County. California Supreme 
Court. September 25, 1951. 37 AUTOMOBILE 
Cases 482. 


Foreseeability Refined 


The plaintiff and her husband brought 
this action of trespass against a motorist 
who struck and killed one Gus Davorack, 
whose body in turn was hurled through 
the air striking the plaintiff. The defendant 
moved for a compulsory nonsuit. That 
motion the trial court granted on the ground 
that plaintiff failed to prove that the motor- 
ist was negligent. 


The facts were as follows. The plaintiff 
and Davorack alighted from a northbound 
bus in the right hand lane of an 18-foot 
two-lane highway. This was after 10:00 
p.m. in a sparsely settled village having 
neither sidewalks nor street lights. Davor- 
ack proceeded around the back of the bus 
followed at or about three or four feet 
by plaintiff. As he reached about the mid- 
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dle of the left hand lane, Davorack was 
struck by the defendant’s car, traveling 
south, as it was passing the bus. Plaintiff, 
behind the bus and unable until the last 
second to see the defendant’s car, was 
struck by Davorack’s body, and she suffered 
serious injuries. 

By arithmetical calculations based on the 
evidence, the reviewing court concluded 
that the deceased could have been within the 
view of the defendant’s headlights only 
slightly more than one second, at the most. 
Hence the defendant could not have been 
negligent with respect to the deceased 
even had he been traveling slower than his 
35 miles per hour. It followed that he could 
not have been negligent with respect to the 
plaintiff, who was behind the bus and totally 
obscured from his view. In this reasoning 
the court relied upon Beck v. Stanley Com- 
pany of America, 355 Pa. 608, and Palsgraf 
v. Long Island Railroad Company, 248 N. Y. 
339, and Judge Cardozo’s language, “. 


STATE DEPARTMENT RULINGS———————- 


the orbit of the danger as disclosed to the 
eye of reasonable vigilance would be the 
orbit of the duty.” 

The court did not stop at that point, how- 
ever. “Even if defendant were held to 
be negligent with respect to deceased, in 
that he should have foreseen that someone 
might be in back of the bus attempting 
from that position to cross the road, no 
negligence existed as to the plaintiff, because 
it could not be foreseen that deceased’s body 
would strike plaintiff.” Citing Joseph Wood 
v. Pennsylvania Railroad Company, 177 Pa. 
306, the court continued, “We are in accord 
with the doctrine that foreseeability has no 
place when we are considering proximate or 
legal cause. Foreseeability, however, is an 
element when the question of negli- 
gence is being considered.—Dahlstrom et al. 
v. Shrum. Pennsylvania Supreme Court, 
Western District. November 13, 1951. 37 
AUTOMOBILE Cases 592. 
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has a substantial deficit. Leslie found that 
further transactions would be hazardous to 
policyholders and creditors and referred the 
matter to the Attorney General. 


Cross-Trends in Ph. D. Rates 


The New York Insurance Department 
Has approved higher rates for automobile 
physical damage insurance but the Illinois 
department has disapproved similar in- 
creases and required evidence to justify 
existing rates. 


The New York announcement came on 
December 24 and the increase became effec- 
tive a week later. The revision will result 
in an estimated over-all increase of 9.4 per 
cent in the general rate level. Private car 
owners in Manhattan, Brooklyn and the 
3ronx will pay 30.8 per cent more in com- 
prehensive rates and 19.9 per cent more in 
collision rates. Similar rates on cars out- 
side the metropolitan area will be reduced 
1.1 per cent for comprehensive coverage 
and raised 8.3 per cent for collision insur- 
ance. In addition, the companies will put 
into effect an over-all increase for fire and 


theft insurance of approximately 0.8 per 
cent. 


Things are different in Illinois. On Janu- 
ary 4, Director of Insurance J. Edward Day 
disapproved the increases requested by the 
National Automobile Insurance Underwriters 


Automobile 


Association. Day told the rating bureau for 
some 260 Illinois fire and casualty insurers 
that the increase requested would have cost 
Illinois policyholders more than $10 million 
dollars annually in additional premiums, 
that this figure would have been more than 
doubled if other insurers not affiliated with 
the rating bureau were to request and re- 
ceive similar increases, and that a decrease 
in rates rather than an increase was called 
for in some coverages. Total physical dam- 
age premiums in Illinois now approximate 
$82 million annually. 


Day has directed the association to sub- 
mit revised data to justify its existing rates 
so it can be determined whether rates for 
any classifications are inadequate, exces- 
sive, or unfairly discriminatory. He empha- 
sized that the tendency toward higher and 
higher automobile insurance rates cannot be 
reversed except by radical improvement in 
highway safety. 


“The public should realize,” he said, “that 
with the steady increase in concentration of 
vehicles on the highways, accident prone 
drivers are costing the great majority of 
careful drivers millions of dollars. The 
damage wrought by these accident prone 
drivers isn’t paid for by some rich insurance 
company out of a mysterious surplus but 
must be paid for by the policyholders and 
the public generally.” 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. The editorial policy 
is to allow frank discussion of tax issues. Subscription 
rate—$6.50 for 12 monthly issues. Write for sample copy. 


Recent Tax Topics: 


Refund suits 

Section 45 

Alimony trusts 

Oil and gas lease taxes 
Excess profits tax 
Estate planning 
Voluntary disclosures 
Involuntary conversions 
Tax advantages of gifts 
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Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arti- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 


Recent Subjects Featured: aging, labeling, storage, and distribution of foods, with 


Standard making 
Product liability law 
Refilled prescriptions 
Chemical additives 
Imitation foods 
Multiple seizures 
Fraud in food cases 


respect to nutrition, health, and the general public wel- 
fare, in addition to notes on legislative, administrative 
and judicial developments. Issued monthly; subscription 
rate—$10 a year, including binder for year's issues. 
Sample copy sent-on request. 


Barbiturate control 
False advertising 


Labor Law Journal 


Specifically designed and edited to promote sound think- 
ing on labor law problems, the Labor Law Journal presents 
timely articles concerned with the intimate and complex 
relationship of Law, Labor, Government, Management, 
and Union. Each month, the Journal brings you the serious 
thinking, the reasoned conclusions, the viewpoints, and 
attitudes of leaders of thought and action—on significant, 
pivotal labor law problems. Specialists in the field treat 
currently troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled—nothing is 
““slanted."’ Issued monthly; subscription rate—$6 a year. 


Sample copy on request. 
All Published by 


In Recent Articles: 


@ Escalator clauses 

@ Arbitration 

@ Secondary boycotts 

@ Consumers’ price index 
@ Disafiliation 

@ Pension plans 

@ Contract disputes 

@ Non-Communist affidavits 
@ Bargaining in good faith 
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PUBLISHERS OF TOPICAL LAW REPORTS 


214 N. MICHIGAN AVE., CHICAGO 1, ILL. 
When requesting sample copies, please address JIV1 





